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TUESDAY, APRIL 14, 1953 


ConGREss OF THE UNITED STATEs, 
JOINT SUBCOMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The joint subcommittee met at 10 a. m., pursuant to call, in room 
424, Senate Office Building, Senator William Langer (chairman) 
presiding. 

Present: Senators Langer, Hendrickson, Dirksen, Kilgore and Rep- 
resentatives Jonas, Lane, and Forrester. 

Present also: Senator Sparkman; Thomas B. Collins, subcommittee 
counsel, Senate Judiciary Committee; and William R. Foley, counsel, 
House Judiciary Subcommittee. 

The Cuairnman. The committee will come to order. 

We have before us for consideration this morning S. 848, a bill 
to prescribe policy and procedure in connection with construction 
contracts made by executive agencies. The bill will be inserted in 
the record at this point. 

(S. 848 is as follows:) 


[S. 848, 83d Cong., Ist sess.] 


A BILL To prescribe policy and procedure in connection with construction contracts made by executive 
agencies, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That this Act may be cited as the “Federal Con- 
struction Contract Act of 1953”. 

Sec. 2. (a) No executive agency, acting either on its own behalf or on behalf 
of any other agency or corporation, shall award or enter into a construction con- 
tract upon a cost-plus-a-fixed-fee basis unless it shall be provided in such contract 
that all mechanical specialty work involved in the performance thereof shall be 
done by independent mechanical specialty subcontractors or by a contractor 
qualified to perform such mechanical specialty work and that, before any mechani- 
cal specialty work is commenced, the name of each of the independent mechanical 
specialty subcontractors or the contractor qualified to perform mechanical 
specialty work who is to perform any of such mechanical specialty work shall be 
submitted by the contractor to the procuring executive agency and approved by 
such agency. 

(b) This section shall not be construed to forbid or prevent the contractor under 
a cost-plus-a-fixed-fee construction contract from himself performing any kind of 
mechanical specialty work under a contract awarded to or undertaken by him 
provided he is a contractor qualified to perform such mechanical specialty work. 

(c) This section shall not be construed to apply to the following construction 
contracts: 

(1) Contracts to be performed outside of the continental limits of the United 
States which limits shall be deemed to include Alaska 

(2) Contracts in which the aggregate amount involved does not, or is estimated 
not to, exceed $25,000. 

(3) Any contract with specific reference to which the agency head determines 
that the procedure prescribed herein would result in undue delay and that the 
publie exigency will not admit of the incident delay. 
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Sec. 3. (a) No executive agency, acting either on its own behalf or on behalf 
of any other agency or corporation, shall award or enter into a@ slump-sum con- 
struction contract unless (1) the names of the subcontractors who will perform 
all mechanical specialty work involved in the performance thereof, and if re- 
quested in the invitation to bid or otherwise by such executive agency, the names 
of the subcontractors who will perform such particular nonmechanical work in- 
volved in the performance thereof as such agency may specify in its request, and 
the cost to the contractor of the mechanical speciality work, and of such non- 
mechanical work as may be so specified by the contracting executive agency, to 
be performed by each subcontractor named, is set forth in any written bid 
submitted in connection therewith or, if there is no written bid, given in a written 
statement by the contractor to the contracting agency before such contract is 
awarded or made, and (2) the name of each such subcontractor designated in 
said bid or statement and the cost thereof to the contractor as set forth in the 
bid or written statement, is specified in the contract 

(b) This section shall not be construed to forbid or prevent any contractor 
from himself performing any part of the mechanical specialty work or any par- 
ticular nonmechanical work as to which the contracting Federal agency requests 
the name of the proposed subcontractor, under a lump-sum construction con- 
tract awarded to or undertaken by him provided there is specified in the bid or 
written statement, and in the contract, as required by subsection (a) of this 
section, that the contractor will himself perform such part of the mechanical 
specialty work, or that particular nonmechanical work specified by the contracting 
agency in any such request, and the cost at which he will perform the same. 

(ec) No contractor under a lump-sum construction contract shall have any work 
performed by any person other than the contractor or subcontractor specified in 
the contract to perform the same, except in accordance with the provisions of 
subsections (d), (e), and (f) of this section. 

(d) If a subcontractor specified in a lump-sum construction contract shall fail 
or refuse to perform or complete the work so specified to be performed by him 
in accordance with the terms of his subbid and/or subcontract therefor, the con- 
tractor may engage a substitute or different subcontractor provided he first 
submits in writing to the contracting agency the name and contract price of the 
substitute subcontractor 

e) If a contractor under a lump-sum construction contract is able to secure 
or have performed any kind of work specified therein to be performed by a par- 
ticular subcontractor, by a different or substitute subcontractor at a lower cost 
than the cost specified in his contract, the contractor may engage such substitute 
subcontractor: Provided, That he first submits to the procuring agency in writing 
the name of the substitute contractor and a copy of the proposed contract with 
such substitute subcontractor, and such substitute subcontractor is approved in 
writing by the procuring agency: And provided further, That in case of construc- 
tion contracts made or awarded after bids pursuant to advertising, that such 
substitute subcontractor shall be one whose name was set forth as a proposed 
subcontractor in one of the bids filed pursuant to such advertising. 

f) In the event a contractor shall have work specified in his contract to be 
performed by a particular subcontractor, performed by a different or substitute 
subcontractor under paragraph (d) or (e) of this section, the total contract price 
of his lump-sum construction contract shall be adjusted by the full net difference 
in cost in the event such substitution shall result in a lower cost to the contractor 
than that specified for such work in the construction contract. 

(g) No executive agency, acting either in its own behalf or on behalf of any 
other agency or corporation, shall award or enter into a lump-sum construction 
contract unless in addition to the requirements of subsection (a) hereof, the name 
or names of all subcontractors who will perform mechanical specialty work 
thereunder and the cost of all such work to be performed by each such sub- 
contractor shall be set forth in any written bid submitted in connection therewith, 
or if there is no written bid, given in a written statement by the contractor to the 
contracting executive agency before such contract is awarded or made. 

(h) No contractor under a lump-sum construction contract shall have any 
mechanical specialty work performed thereunder by any sub-subcontractor other 
than one named therein as in subsection (g) of this section, unless and until the 
name or names of the different or substitute subcontractors and the contract price 
mechanical specialty work to be performed by each is submitted in writing to 
the contracting executive agency. 

(i) This section shall not be construed to apply to the following construction 
contracts: 
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(1) Contracts to be performed outside the continental limits of the United 
States which limits shall be deemed to include Alaska 

(2) Contracts in which the aggregate amount does not, or is estimated not to, 
exceed $25,000. 

(3) Any contract with specific reference to which the agency head determines 
that the procedure prescribed herein would result in undue delay and that the 
public exigency will not admit of the incident delay 

Sec. 4. The Comptroller General or any of his duly authorized representatives 
shall until the expiration of three years after final payment have access to and 
the right to examine any directly pertinent books, documents, papers, and rec- 
ords of any contractor or subcontractor engaged in the performance of and 
involving transactions related to any such construction contracts. 

Sec. 5. For the purposes of this Act- 

(1) The term “executive agency’? means any executive department or inde- 
pendent establishment in the executive branch of the Government including any 
wholly owned Government corporation. 

(2) The term ‘construction contract’”’ shall mean a contract for the erection, 
repair, moving, remodeling, modification, or alteration of any publie building or 
public improvement and the erection, repair, moving, remodeling, modification, 
or alteration of any building or structure upon real estate intended for shelter, 
protection, comfort, convenience, or for production or processing including with- 
out being limited to, bridges, tunnels, dams, foundations, piers, abutments, via- 
ducts, aqueducts, reservoirs, water supply projects, water-control projects, water 
power development projects, hydroelectric development projects, disposal projects, 
transmission lines, locks, docks, jetties, and breakwaters 

(3) The term ‘‘mechanical specialty work”’ in connection with a construction 
contract means all plumbing, heating, piping, air conditioning, refrigerating, ven- 
tilating, and electrical work, including but not being limited to the furnishing 
and installation of sewer, drainage, water supply and distribution piping and 
plumbing, heating, piping, air conditioning, refrigerating, ventilating, and elec- 
trical materials, equipment, and fixtures. 

(4) The term ‘contractor qualified to p srform mechanical specialty work”’ 
means a ‘‘contractor’’ as herein defined who customarily performs himself and 
does not subcontract mechanical specialty work and who has and maintains a 
supervisory, administrative, and technical staff which has proven on previous 
construction work to be competent to supervise, control, and direct the kind of 
mechanical spee ialty work involved. 

(5) The term “independent mechanical specialty subeontractor’’ means a per- 
son who as subcontractor undertakes with a contractor to do and does mechanical 
specialty work under a construction contract with independent financial responsi- 
bility to the contractor for administrative and technical supervision of mechanical 
specialty work and the completion thereon including the payment for labor and 
material thereon, and who has adequate tools and ¢ apital equipment and who has 
a technical staff which has proven on previous construction work to be competent 
to supervise, control, and direct the particular kind of mechanical speciatly work 
involved. 

(6) The term “contractor”? means a person having a direct contractual relation- 
ship as prime contractor with an executive agency, acting either on its own behalf 
or on behalf of any other agency or corporation, for the performance of a con- 
struction contract. 

(7) The term ‘‘person” means an individual, corporation, partnership, asso- 
ciation, or other organized group of persons. All references to contractor or 
subcontractor shall include individuals, corporations, partnerships, associations, 
or other organized groups of persons who are contractors or subcontractors. 

(8) The terms “lump-sum contract”? and “lump-sum construction contract” 
means a construction contract, whether awarded after bid or negotiated, under 
which the price is fixed or to be fixed by any method other than cost plus a 
fixed fee. 

(9) The term ‘“sub-subcontractor’’ means a person who undertakes with an 
independent mechanical specialty subcontractor to do and does mechanical 
specialty work under or pursuant to construction contracts provided for in section 
3 of this Act. 

Sec. 6. Nothing contained in this Act shall be construed to create any privity 
of contract between the United States Government or any agency thereof, and 
any subcontractor or sub-subcontractor under any construction contract, or to 
give any subcontractor or sub-subcontractor any cause of action against the 
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United States or any agency thereof arising out of the failure of any person to 
comply with the provisions of this Act. 

Sec. 7. Whoever, being a contractor for the performance of a construction 
contract, shall employ a subcontractor to perform work under a construction 
contract specified therein to be performed by a particular subcontractor, or 
whoever, being a subcontractor for the performance of mechanical special ty 
work under a construction contract, shall employ a sub-subcontractor to perform 
mechanical specialty work under such construction contract specified therein 
to be performed by a particular sub-subcontractor, other than the one named 
in such construction contract or one substituted in accordance with the terms 
of subsection (d), (e), or (h) of section 3 of this Act, shall be fined not more 
than $5,000. 


The CHAIRMAN. Senator Sparkman, you may proceed. 


STATEMENT OF HON. JOHN J. SPARKMAN, A UNITED STATES 
SENATOR FROM THE STATE OF ALABAMA 


Senator SpARKMAN. Thank you, Mr. Chairman. 

I want first to express my appreciation for the opportunity you 
have given me to present my Views concerning 5S. 848. 

You may recall that I testified before your committee last year on 
S. 2907, a similar bill in which I joined as a sponsor. I have also 
joined with Senator Kilgore and other Members of the Senate to 
sponsor S. 848 in this Congress. 

My reason for supporting S. 848 are substantially the same as those 
I cited in my testimony before your committee last year. As a mem- 
ber of the Senate Small Business Committee, and I may say that for 
3 years until the cataclysm of this year I had the honor of serving as 
chairman of that committee, I feel that the proposed legislation will 
benefit the many small concerns engaged in the mechanical speciality 
industry. 

The bill has been drawn to correct certain practices in that industry. 
The first of these practices relates to the awarding of cost-plus-a-fixed- 
fee contracts under which general contractors indertake specialty 
contracting in which they have no previous experience. The charge 
has frequently been ms ade that under such contracts the Government 
underwrites the e xpenses of general contactors in mechanical specialty 
work such as electrical work, beating and plumbing, which the general 
contractor would normally subcontact to mechanical specialty 
contractors. 

During my period of service in the House of Representatives, | 
served in 1942 as a member of the Committee on Military Affairs. 
I recall that at that time our committee undertook an investigation 
and conducted extensive hearings with relation to the national-defense 
program. 

On the basis of those investigations and hearings, we concluded 
that cost-plus-a-fixed-fee contracts, and [ am quoting now: 
permitted excessive personnel, inordinate salaries and led to the refusal on the 
part of contractors to sublet epecienty contracts such as electrical installation, 
plumbing, heating, and the like, whe 1 they were totally unprepared either to 
plan or execute them (H. Rept. No. 2% 72. 77th Cong., 2d sess., p. 43). 


Senator Krncorre. Mr. Chairman, could I interrupt at this point? 
The CHarrMANn. Surely. 
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Senator Kitcore. Were you not on that subcommittee investi- 
gating on the west coast when the airframe manufacturers started 
setting up organizations within themselves to build all the parts 
that they had formerly purchased from the smaller producers? 

Senator SPARKMAN. I do not believe I was on the subcommittee; 
that was a subcommittee, if I recall correctly, that was headed by 
Congressman Dow Harder. Iwas out there at various times. 

Senator Kitcorre. You remember at that time we found the costs 
started climbing as soon as they started trying to set up their own 
operation? 

Senator SPARKMAN. Yes, the Senator is correct, and it was such 
instances that prompted the full committee to make its report along 
the line that I suggested. 

Our committee recommended at that time that steps be taken by 
the Secretary of War to incorporate 
in all contracts for construction a requirement for the utilization by general 
contractors of specialty contractors on that part of the work which under normal 
contractor practice is performed by specialty contractors, such as plumbing, 
heating, and electrical installations wherever required. 

The committee recommendation added that 
If it can be demonstrated by a general contractor that specialty contracting has 
been customarily performed by his own organization and that his existing organ- 
ization is competent to perform such work, he may be permitted to do so (H. Rept, 
No. 2272, 77th Cong., 2d sess., p. 74). 

You may recall that an agreement incorporating the recommenda- 
tion of the House Military Affairs Committee was executed by the 
representatives of the defense agencies and the building and construc- 
tion trades department of the American Federation of Labor and was 
in use in World War II. 

That agreement proved effective during World War II in accom- 
plishing the recommendations of the House Military Affairs Committee 
with regard to the subcontracting of mechanical specialty work, 
That agreement is no longer in effect. 

S. 848 proposes legislation which would achieve the objectives 
recommended by the House Military Affairs Committee in 1942. It 
would answer one of the principal complaints coming to the Senate 
Small Business Committee with respect to the performance of mechan- 
ical specialty work on cost-plus-a-fixed-fee contracts. In my judg- 
ment that provision of the bill is highly desirable. By its terms it 
would not work any hardship on general contractors who customarily 
perform mechanical specialty work. 

That is a point I want to stress, Mr. Chairman. This does not take 
away from general contractors who are set up to do that work and who 
have been doing that work the right to continue doing it. But it 
simply provides that in those cases in which the general contractor has 
not been performing that service and is not set up to do it, he ought 
not to include it in this general contract. 

S. 848 also deals with lump-sum contracts and seeks to correct the 
second principal abuse referred to by specialty contractors, namely, 
the practice of “bid shopping.”’ 

I am certain that the vast majority of general contractors are 
opposed to the practice of “bid shopping.”’ 
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Section 3 of the code of ethical conduct of the Associated General 
Contractors of America, Inc., states in part as follows: 

Ethical conduct with respect to subcontractors and those who supply materials 
requires that 

7 7. x * ® * * 

3. The contract should preferably be awarded to the lowest bidder if he 
is qualified to perform the contract, but if the award is made to another 
bidder, it should be at the amount of the latter’s bid. 

4. In no case should the low bidder be led to believe that a lower bid than 
his has been received. 

The Handbook of Architectural Practices issued by the American 
Institute of Architects in 1951 made the following comments with 
regard to the practice of bid shopping: 

Dickering of subbids after the contract is let is of advantage to no one but the 
contractor and sometimes may prove a boomerang to him. It is to the advantage 
of the owner that the subcontracts be let to responsible bidders at reasonable 
prices. If the names of the proposed principal subcontractors are given in the 
proposal, and form part of the accepted bid, their status is determined and no 
second bidding for cutrate prices is possible for those portions of the work. 
If any of these subbidders are incompetent or unfit, substitutions of satisfactory 
ones can be arranged before the contract is signed. Furthermore, the naming 
of subbidders permits a more intelligent analysis of the low bid and indicates 
the general class of work to be expected. 

Again I say that is taken from the Handbook of Architectural 
Practices issued by the American Institute of Architects in 1951. 

S. 848 contains certain refinements suggested by your committee 
when it reported S. 2907 in the 82d Congress. I am thoroughly in 
accord with those refinements. In my judgment they would simplify 
the administration of the bill and would strengthen its provisions. 
I refer specifically to the fact that S. 848 eliminates the requirement 
that the procuring agency estimate whether or not the mechanical 
specialty work involved is over or under $5,000, and also eliminates 
the requirement that plans and specifications of mechanical specialty 
— on lump-sum contracts be made in advance. 

S. 848 also provides that each contracting agency shall have the 
an ‘retion on any contract to extend the proc cedure prescribed by the 
bill to any field in addition to mechanical specialty work. As you 
know, this provision was not contained in S. 2907. 

Another provision of S. 848 which in my estimation is of para- 
mount importance to small business is that relating to the extension 
of the benefits of the bill to subcontractors. Under S. 848 mechancal 
specialty subcontractors are required to give the same protection 
to their own subcontractors that they require from the general con- 
tractor. 

The addition of a penalty provision in section 7 would add sub- 
stantially to the effectiveness of the legislation. 

I believe you would all agree that it is important in ioday’s economy 
to protect the health and vitality of small business. S. 848 would 
give that protection to the many small concerns making up the 
specialty contracting industry. The evils inherent in cost-plus-a- 
fixed-fee contracts and in the practice of “bid shopping’? work 
definite hardship on the members of the industry. These practices 
have the effect of concentrating mechanical specialty work in large 
firms and in forcing the small, independent concerns out of business. 
For these reasons, I believe it important that S. 848 receive the ap- 
proval of this committee and the Congress. 
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The Cuarrman. Now, Senator Sparkman, before you leave I would 
just like to have you state to this committee exactly what the issues 
are. What is the position of those opposed to the bill, and what is 
the position of those in favor of it? 

Senator SparKMAN. Mr. Chairman, I am not sure that I am the 
best qualified to state the issues. I do remember when the bill was 
up in the last Congress some of the objections that were made at that 
time. I do recall, as | pointed out in my direct statement, certain 
suggestions that this committee made, certain improvements that 
they made, when they reported the bill to the Senate. I think they 
were definite improvements, and | think they went certainly part of 
the way in meeting the objections. 

I may say this, I have had some letters from people in my home 
State, good friends of mine, who are general contractors, and I have 
had the impression from the relatively small number of letters that 
I have had that there was a misunderstanding; that they seemed to 
feel that we were taking something away from them. Therefore, I 
made the statement in my prepared statement that we were not 
taking anything away from them, that we were simply providing 
that those concerns who did not customarily handle the specialty 
mechanical and contracting parts of the contract would not be 
allowed to bring it in when they were not accustomed to handle it 
and were not set up to handle it. 

But a general contractor that handles the whole work still can do 
just as he does now. 

Senator Kitcors. I have a question on that point that will 
probably illuminate it. As a matter of actual fact, in the second 
part of the bill, the bid shopping provision, it implements by law 
as far as Government contracts are concerned, does it not, the code 
of Ethics of the General Contractors Association, the Master Archi- 
tects Association, and the Federation of Labor? 

Senator SPARKMAN. That is correct. 

Senator Kitcore. It simply puts into law the code of ethics 
adopted by the leaders of those professions and as practiced by the 
leaders of those professions, is that not right? 

Senator SpARKMAN. That is right. As I pointed out in my direct 
statement, [ am certain the vast majority of general contractors are 
certainly opposed to this bid shopping practice, and they provide 
against it in their own code of ethics. This simply writes into law 
for our Government agencies to observe that. 

Senator Kitgore. One other question on this bid shopping, have 
you found in the Small Business Committee any complaints from 
other than these specialty contractors, people who might be called 
general contractors in certain lines such as furniture, t things of that 
kind, of bid shopping practices existing in Government agencies 
themselves? 

Senator SPARKMAN. I am not sure that any of that has ever been 
called to my attention. 

Senator Kireore. It has been called to my attention repeatedly 
by a number of reputable manufacturers that they are called upon to 
bid on certain items and they submit their bid and the specifications 
are there, and they probably might be the low bidder. Then the 
bids are taken and shopped about, and without resubmitting it, the 
specifications are changed for a lower quality of material to go into 





S FEDERAL CONSTRUCTION CONTRACT ACT 


it, and some other bidder gets a slightly lower bid with much lower 
quality material. 

Senator SPARKMAN. Let me say this, when you asked me your 
question, I took it in a limited sense. You talked about buying fur- 
niture and things of that kind. Certainly in the field of procurement 
our Small Business Committee has been literally swamped with com- 
plaints, and we have had hearings and issued reports and have had it 
up with the Defense Department from time to time protesting against 
that very practice that you have described. 

The CuatrMan. Senator Dirksen? 

Senator Dirksen. I am just wondering why the Federal Govern- 
ment must go and build this kind of straitjacket for contractors today 
and to lay out what looks like the application of a price control prin- 
ciple to the contracting field. We have always tried to get away 
from it. 

Senator SPARKMAN. You were not here when I reminded this com- 
mittee, I did not call your name, but you were in the House with me 
in 1942 when we, under the guidance of the Military Affairs Committee 
of the House, induced the defense services, the armed services, to 
adopt the same practice. I quoted from the House report and re- 
ferred to the fact that all durmg World War II this was carried out 
and worked very effectively. 

Senator Dirksen. It could have been. We are not at war, for one 
thing. 

Senator SPARKMAN. We are doing a tremendous amount of pro- 
curement, though, and do not ever believe that the small businesses 
in this country do not feel it. 

Senator Dirksen. My whole philosophy has been to get the Federal 
Government out of business and to stop it from putting constant 
restrictions upon private enterprise. If you can interpret this in 
any other way than to just put on another restriction, then I mis- 
interpret this bill. Is that right or wrong? 

Senator SparKMAN. Well, let me say this: I subscribe to the idee 
of an absolute minimum of controls by the Government always 
Yet when we are in a period of partial mobilization, full mobilization, 
any degree of mobilization, your small businesses must have some 
kind of help if they are to get their proper e are of the business and 
if we are to do what Congress has declared it intended for our pro- 
eurement agencies to do; ‘that is, to broaden i industrial base. 

Senator Dirksen. If this is good for the Federal Government, 
then why do we not go whole hog and apply it to all the building done 
in this country where the contracts exceed $25,000? 

Senator SpaARKMAN. After all, we tell the Government what to do. 
It is up to the private industry to say what it wants to do. If I 
build a whole house and give the contract to one man, that is my busi- 
ness. If I want to break it down among several men, that is my busi- 
ness. But Congress is supposed to direct the Government how to 
conduct its business. 

Senator Dirksen. But it is a very definite and unequivocal type 
of control? 

Senator SpaARKMAN. Control of the Government, not of private 
industry. We do not take a thing away from the contractor that he 
has today. 
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Senator Dirksen. That is true. But why should we do it on 
Government construction? 

Senator SpARKMAN. Is it not our business to tell the Government 
how to conduct its business? We are not telling private industry 
how to conduct its business. We are telling the Government how to 
conduct our business. 

Senator Dirksen. But there we are lapsing right into the whole 
field of control all over again. 

Senator SPARKMAN. I just cannot agree with you in that generalized 
statement at all. 

Senator Kricorer. Senator Sparkman, is not the picture something 
like this? A public contractor makes a legitimate bid upon a specifi- 
cation. A general contractor in making a bulk bid makes a bulk bid 
based somewhat on that and then bid-shops, If he can get a lower 
bid, then he makes that additional profit at the expense of the tax- 
payer. 

In the case of a fellow who has had his price sawed down, unless the 
Government maintains a pretty strong staft of inspectors, it will get 
pretty shoddy materials? 

Senator SpaARKMAN. I think the practice called for in this bill, 
which is the same as we used during World War LI, would save money 
to the Government and would give us better results. 

Senator Dirksen. Of course, that is a matter of opinion. 

Senator SparKMAN. Well, we had a pretty good record during 
World War II. 

Senator Dirksen. Of course we threw away money like sailors. 

Senator SparKMAN. That is the very thing we were protesting 
against. I was a member of the Military Affairs Committee. Con- 
gressman Ewing Thomason, now Federal judge down in Texas, 
headed up the general investigation of this. I was a member of the 
overall subcommittee, but we in turn broke into various subcom- 
mittees relating to the tvpe of industry. 

One particular field that Senator Kilgore mentioned before you 
came in was the air industry. You may recall that that subcom- 
mittee was ablv headed by Congressman Dow Harter, of Ohio. 
Most of my work was done under the subcommittee headed by Con- 
gressman ‘Thomason, and ours related to construction of camps. 

Senator Dirksen. But there is such a thing as a phrase that 
appears in invitations to bid and Government is still interested in 
the low responsible bidder like anybody else, and we do have a 
responsibility to the taxpavers of the country. 

Senator SpaARKMAN. | think this bill insures the low bid to the 
Government. I think that is the very thing it does. 

Senator Dirksen. I think it contravenes that principle, as a matter 
of fact. 

Senator Sparkman. Well, I believe the practice would show 
different. 

The CuarrmMan. Any other questions? 

Senator Kingors. No. 

The CuatrmMan. Thank you very much, Senator Sparkman. We 
would be glad to have you participate here this morning. 

Senator SPARKMAN. Thank you, Mr. Chairman. 

The CuarrRMAN. Congressman Jonas? 
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STATEMENT OF HON. EDGAR A. JONAS, A REPRESENTATIVE IN 
CONGRESS, FROM THE STATE OF ILLINOIS 


Representative Jonas. Mr. Chairman, with your permission I 
would like to defer reading a prepared statement which I have until 
later on. 

I would like to point out that we have 4 bills before my com- 
mittee that were submitted by 4 Congressmen from various States 
throughout the country and in sentiment and purpose they all coin- 
cide with the position that Senator Sparkman stated. I am afraid 
that my distinguished friend from Illinois, Senator Dirksen, is some- 
what misled on this question involving Federal control. This has 
not really any application to Federal control. 

What we are trying to do with these bills, the objective that we 
are trying to obtain, is to stop promiscuous bid shopping; that is 
the basic purpose of it. For instance, a prime contractor goes to 
Washington, and he gets a $5- or $6- or $10- or $12-million contract. 
He goes into it in detail with someone who is in authority here, 
whatever department it is. He outlines to him what he will bid 
for that contract, his total figure, and he sets up so much for plumb- 
ing, so much for electricity, so much for heating, and so much for 
ventilating, and breaks it all down into these highly mechanical 
skills. When he gets through with that, he submits his bid for 
$12 million and he gets the contract 

The Government agency says that it is satisfactory. In the mean- 
time he has had the reputable elect ical contractor. the reputable 
heating contractor, and other skilled contractors figure on this con- 
tract end give him the figure that he has incorporated in that original 
contract. It costs the electrical concern or any bidder to go over 
the bl hla and specifications and get the engineers to figure and 
so on thousands of dollars in a contract involving $15 or $20 million 
or less than that, so they spend that money, and he uses those bids 
to get the originel bid here in Washington. 

After he has their figures he goes back and says, “I changed my 
mind. I do not quite agree with you; I think you are a little bit 
high.” So he can shop around and get another contractor to sub- 
stitute for him in the electrical field, in the heating and ventilating 
field, in any of the mechanical specialties 

As a result, what harpens? The fellow who spent six or seven 
thousand dollars figuring out the work, he is out and he has no protec- 
tion whatsoever, and that is promiscuously going on all over the 
country. If there is any doubt about it, you can refer to the thou- 
sands of letters that have been circulated, | presume the Senators 
have received a great many of them. I have received them from 
Illinois and from contractors practicelly all over the United States, 
and I might say from some general contractors. 

[ cannot subscribe to the idea that this has anything to do with re- 
viving controls whatsoever. This is merely a relationship that this bill 
creates between the prime contractor and the mechanical specialties 
and the Government which protects these mechanical bidders to the 
extent that this bill establishes a sort of code of ethics and it is incor- 
porated in the law and makes the Government live up to it and the 
contractor live up to it. 

Senator Dirksen. How is it done in private industry? 
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Representative Jonas. In private industry it is done practically as 
I relate here it is done. There the party who has the construction 
work to be done, the owner, he usually is interested enough to say, 
“‘Let’s see, give me the names of all your subcontractors or contrac- 
tors engaged in the mechanical specialties.”’ 

Usually being in a local community where he has knowledge of 
things and is acquainted with them, he has a chance to check back. 
The Government has no interest in who the man is, all it wants is the 
contract performed. He has to perform good work and live up to the 
specifications. But in private industry there is not as much chance to 
shop around as there is in these large contracts. 

Senator Kiieore. Is it not a fact that in private industry on large 
contracts, for instance in the construction field the owner has an 
architect and an architect’s staff, and that architect negotiates the 
bids; that is, he helps out with them and helps check on those sub- 
contractors? 

Representative Jonas. Very good. You are absolutely correct. 

Senator Kitcore. That is the safeguard you have there. 

Representative Jonas. You have a check valve on the situation in 
private industry that you do not have here in the Government. 

Senator Kitrgore. The architect says, ““Nv, .am not going to 
accept anybody else, this is the electrical contractor, we know his 
work.” 

Representative Jonas. That is correct. 

Senator Dirksen. Who will determine who is a mechanical specialty 
subcontractor or a contractor qualified to perform such mechanical 
specialty? 

Representative Jonas. I presume in the general discussion that 
would be up to the contractor and the Government. 

Senator Dirksen. All right. This bill says that no award shall be 
made unless. 

Representative Jonas. Yes. 

Senator Dirksen. And then somebody has got to qualify the 
contractor. Who is that somebody? It will be an agent of the 
Government, and if that is not control and restriction, I never saw it. 

Representative Jonas. I do not think that that has anything to do 
with controls. That is merely a precaution that you use to get the 
most for your money and save the Government some money. 

Senator Dirksen. You will set up a qualification sheet? 

Representative Jonas. You do that in all contracts, Senator. 
You have specifications and qualifications sheets, and you have cer- 
tain prerequisites and requirements that you have to meet in every 
contract, and the Government appears to ignore something that a 
private contractor can guard against with his own architect, as the 
Senator stated. There is nothing really mysterious in it. 

Senator Dirksen. It is as clear to me as crystal. 

Representative Jonas. This legislation has been pending here and 
has been studied from all angles and there is no objection to it except 
that the Army filed an objection which is in our files, as I noted, but 
it is set up in general terms, nothing specific about it. It does not 
get down to the cases or details ortthe merits of the bill. It simply 
says that we object to it because it is a matter to be left to the con- 
tractor. 
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Senator Dirksen. Then tie bill goes on to say that once the 
names of all the subcontractors have been furnished, the general 
contractor cannot depart from the list except in certain exceptions. 

Representative Jonas. There are certain exceptions in which you 
can depart from the list. What is the objection to bringing in a list 
ef reputable skilled mechanical contractors that the Government can 
investigate and determine right then and there what their bid is and 
how they made it and what the cost of that bid is instead of hiding 
it under a bushel and giving the prime contractor the right to go 
out and say, ‘This is what I charge for electricity, for plumbing, and 
these other features.” 

When the Government approves this to be all right, and holds the 
contractor primarily responsible for that contract, then he goes back 
to these people who gave him the bids, who did all the work, and he 
has had the benefit of, and he says, ‘I have another bid that I can 
get for a less figure.” 

Senator Dirksen. But you are all urging a standard to distinguish 
between Government work and private work, and that is always 
difficult for me to understand. Why put it in a separate package? 

Representative Jonas. I think Senator Sparkman referred to an 
experience where the Government insisted that this be done. They 
wanted them to disclose who the skilled mechanical contractors were, 
and they contracted with them directly rather than have a general 
contract. I think that is substantially it. 

The CHarrMAN. Congressman, would you give us the number of 
the five bills involved here? 

Representative Jonas. H. R. 515, H. R. 1051, H. R. 1066, H. R. 
1520, and H. R. 1825. 

The CHarrMAN. Congressman, you are chairman of the committee 
over in the House. Have you any objection to considering these 
bills in connection with the Senate bill? 

Representative Jonas. Not at all. 

The CuarrMan. Is there any objection to your remaining here and 
participating in the cross-examining and asking of questions? 

Representative Jonas. Certainly not. 

Senator Kitcore. In other words, we will get a one-package 
hearing and both sides can act on the one group and decide what is 
the best thing to take up for consideration. 

Representative Jonas. We are grateful, Senator Langer, for your 
permitting us to do that because that saves duplication. I appreciate 
this opportunity of sitting in this hearing with you. 

The CHarrMan. Call the next witness. 

Mr. Couns. Mr. Paul M. Geary, executive vice president of the 
National Electrical Contractors Association. 


STATEMENT OF PAUL M. GEARY, EXECUTIVE VICE PRESIDENT 
NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION 


Mr. Geary. I am Paul M, Geary, executive vice president of the 
National Electrical Contractors Association. This association, 
founded more than 50 years ago,ghas over 3,000 members who are 
electrical contractors throughout the United States, performing more 
than 50 percent of the electrical construction business. It is the 
recognized spokesman for the industry. Our membership, organized 
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into State and local chapters, is composed of small-business men 
Most do a gross business of between $50,000 and $200,000 a year 
A number do a gross business of as much as several millions of dollars 
a year, but even the largest are still what is ordinarily classed as 
small-business men. 

The CHarrMaNn. Mr. Geary, you can have all the time you want 

Mr. Geary. Thank you, sir. 

In making this statement, I am speaking not only for the National 
Electrical Contractors Association, but I am authorized to speak also 
for 2 other national associations of small-business men in the 
construction industry, that is, the National Association of Master 
Plumbers comprised of some 12,000 plumbing contractors throughout 
the United States with approximately 500 local chapters, and the 
Heating, Piping and Air Conditioning Contractors National Associa- 
tion, comprised of some 1,200 member businessmen, also organized 
on a national basis with chapters throughout the country. I believe 
my remarks are also in accord with the views of a number of other 
associations, national and local, and individuals in the construction 
industry, many of whom have furnished me with statements which 
[ am authorized to present to this committee. 

I am presenting, orally, one statement in behalf of all these group 
in order to conserve your time and to present one integrated view of 
the Federal construction contract bill without duplication or repetition, 
with the thought that in the light of the extensive hearings last year 
on S. 2907, this would be the most expeditious and informative 
manner of presentation. Since this statement is intended to cover 
the whole subject as briefly as possible, | would appreciate the op- 
portunity of reading it substantially in full. Il can assure the com- 
mittee that there will be only two other witnesses favoring the 
legislation. They have short statements and will be much less long- 
winded than I. 

COST-PLUS-FIXED-FEE PROVISIONS 


First, I would like to direct my remarks to section 2 of the bill 
which relates only to Federal cost-plus-fixed-fee construction con- 
tracts. In my opinion, cost-plus-fixed-fee contracts are seldom jus- 
tified on construction. Most construction projects involve established 
techniques. Few involve experimental or research problems. 

It requires no documentation to establish that cost-plus-fixed-fee 
contracts are a very expensive method of procuring construction 
services. It is only justified where the Government is unable to 
determine in advance of contract exactly what it wants. Nevertheless, 
they are standard form contracts in times of emergency. 

During the Second World War, almost all Federal construction, 
from the standpoint of dollars, was done on a cost-plus-fixed-fee basis. 
There was little of this contracting after the end of the War until the 
Korean incident, when again a great many contracts were let ” a 
cost-plus-fixed-fee basis. At pre sent, there is relatively little, but 
still very large contracts are currently being let by the Atomic Energy 
Commission and other agencies under this type of contract. At 
any time defense conditions may result in this form of contracting 
again becoming standard procedure. 

The present statutes specify the cases in which Federal agencies 
may use this type of contract. I refer to the Armed Services Procure- 
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ment Act of 1947 and the Federal Property and Administrative 
Services Act of 1949. We have no quarrel with these statutes but 
suggest that the existing statutes with regard to limitations on the 
use of cost-plus-fixed-fee contracting do not protect the interests of 
the Government or the public in instances when such contracts may 
be used under the terms of these statutes. 

The fixed fees are normally moderate but the fact that the con- 
tractor is not responsible for his cost leads inevitably to many abuses. 
The most common, and we believe, the most wasteful abuse stems from 
the natural tendency of prime contractors holding these contracts to 
undertake themselves, and not to subcontract, specialized mechanical 
work such as heating, piping, and electrical work without sufficient 
experience to complete it properly or economically. 

In modern construction, mechanical work is highly complex, requiring 

rss capital equipment, tools, a specialized engineering staff, and 
technical know-how acquired by experience. Unless a restriction is 
placed upon this practice, it is inevitable that the inexperienced prime 
contractor will use a cost-plus-fixed-fee contract to acquire the capital 
equipment, know-how and engineering staff necessary to do mechanical 
work at Government expense. 

An unqualified concern would never attempt to do mechanical 
specialty work if it were risking its own capital. The most elementary 
prudence would dictate that an owner should insist that the prime con- 
tractor should not do work in which he has had no previous experience 
on a cost-plus basis as long as other people qualified to do the work 
properly and economically might be found. I don’t believe any 
private owner would permit it, and yet the Government agencies have 
permitted it and some are now permitting it. 

Senator Sparkman informed this committee of his study as a mem- 
ber of the House Committee on Military Affairs in 1942 when it was 
found that the tendency of prime contractors to undertake this work 
themselves was one of the most extravagant sources of waste on 
wartime construction. Failure of the Federal agencies to require 
subcontracting of mechanical work on cost-plus jobs has cost the 
taxpayers untold millions of dollars in the past and will cause the 
waste of tremendous sums in the future if legislation in not enacted 
to preve it it. 

As taxpayers we are interested in saving Government money. 
We are also interested in preserving the mechanical subcontractors 
as independent small-business men. The result of permitting un- 
qualified prime contractors to attempt mechanical specialty work on 
a cost-plus basis is not only wasteful but it leads to elimination of the 
subcontracting industry and to monopoly of construction contracting 
in the hands of a few large prime contractors. 

I think it can be conservatively stated that mechanical subcon- 
tractors would have been completely eliminated from the economic 
scene and absorbed as units or subdepartments of large general 
contracting companies during the past war if it had not been for the 
so called OPM agreement. 

In the early part of the war, when it became apparent to the Office 
of Production Management that the failure of the administrative 
agencies, particularly the defense agencies, to require subcontracting 
of mechanical work, was extravagantly wasteful, the OPM, on its 
own initiative and at the instigation of the House Armed Services 
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Committee, sponsored an agreement between the defense agencies and 
the building and construction trades department of the American 
Federation of Labor, known as the OPM agreement. 

Under this agreement the defense agencies agreed to require the 
utilization of mechanical specialty subcontractors on those parts of 
the work which under normal practices were performed by specialty 
subcontractors, except in the instances where the general contractor 
was himself qualified to perform mechanical specialty work. 

Of course all, or virtually all, construction contracts were cost plus 
at that time. This agreement had perhaps no legal validity what- 
ever, but I believe it saved the Government many millions of dollars 
and preserved the mechanical specialty contracting industry from 
extinction. The agreement was abandoned after the end of the war, 
and efforts to revive it after the Korean incident commenced were 
unavailing. 

Legislation to require subcontracting on cost-plus jobs where the 
contractor is himself unqualified to perform specialty work is not 
only urgently needed to prevent waste and protect the independence 
of small-business men, but it will go a long way toward preventing the 
tragic instances of improper construction which occur when unqualifie “dd 
people seek to perform highly complex technical work without prior 
experience. 

I would like at this point to submit for the record a statement of 
Harold J. Ryan, president of Harold J. Ryan, Inc., and Pabst Air 
Conditioning Corp., of New York City, one of the country’s foremost 
contractors in the industrial piping and ventilating field. Mr. Ryan 
in his statement, cites a specific instance in which failure of a defense 
agency to require subcontracting of speciali ed piping work not only 
more than doubled the cost of perforn ing the work but resulted in a 
faulty installation which held back the defense program. 

The incident to which he refers involved ruining of aircraft engines 
through an improper piping installation. It illustrates the fantastic 
and totally unnecessary waste and actual danger to human life which 
can result in the Government failing to insist on prime contractors 
subcontracting all mechanical specialty work which they are not 
qualified to perform themselves. 

In addition to the above factors, I believe the committee should 
properly consider the unfairness of the Government agencies in effect 
subsidizing prime contractors through cost-plus contracts to enter a 
new field of business in which the mechanical specialty contractor 
acquired his know-how and equipment with his own capital. It is 
fruitless for the Government to prosecute monopolies on one hand 
through the Department of Justice if it is going to continue to foste: 
them through the present procedures on letting of cost-plus contracts. 

The CHarrMan. Mr. Geary, would you mind telling us more about 
the paragraph you just mentioned with regard to the monopoly situa- 
tion? Ido not quite get that. 

Mr. Geary. If the specialty mechanical contractors are to be elim- 
inated from Federal construction work when it is cost-plus and the 
Government is going to subsidize the prime contractor; that is, pay 
his costs, as it does, for acquiring the management, the equipment, 
and the know-how, in other words, pay him for his cost of experi- 
menting to establish an electrical department, for example, that in our 
opinion constitutes promoting monopoly. 
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Senator Kitcors. In other words, the Government would pay for 
the building up of an electrical organization in the general contracting 
organization that had not been in existence before? 

Mr. Gary. That is right. 

Sen: -_ — GorE. And all the necessary extra expense of equipment. 

Mr. Geary. Yes. 

The ( ‘HAIRMAN. How does that foster monopoly? 

Mr. Geary. He is deprived of his opportunity in Government 
work and in times of emergency such as we had during World War II 
that was all there was. 

The Cuatrman. What would you say the percentage was in 
Government work as compared to private industry in ordinary times? 

Mr. Geary. | presume in ordinary times maybe the Government 
does as little as 25 percent of the total construction volume. But in 
emergency times such as World War II, it was close to 100 percent. 
It was not handled directly by the Government; it was sponsored by 
the Government through somebody else. 

The CHarrmMan. You may proceed. I might say that we have the 
custom in this committee of interrupting at any time. At any time 
you wish to interrupt, Congressman, you may do so. 

Representative Jonas. Thank you. 

Mr. Geary. Before going on to the subject of lump-sum construc- 
tion contracts and the provisions of the bill relating thereto, | would 
like to emphasize that the bill does not require subcontracting on 
a jobs by any contractor who is himself qualified to do mechan- 

cal specialty work, and it does not require subcontracting by any 
uth vector on any lump-sum job where he is risking his own capital, 
whether he is previously qualified or not. It is simply that no one 
has a right to learn a new business at the taxpayers’ expense and at 
the subcontractors’ expense when there are plenty of companies 
willing and able to do the job cheaper, better, and quicker. 

We have been talking vee lump-sum contracts. It is our con- 
tention on that that it permits unqualified contractors to go ahead 
and at Government expense to do specialty work they are not neces- 
sarily qualified for, and thus they are fostering monopoly and freez- 
ing the subcontractor out. I do not like the Federal Government to 
put somebody in competition with me when | built my business 
with my own money. 

The Federal Government goes to somebody and says, ‘“You do 
not need any capital; we will furnish it for you. You can use our 
money while you go out and buy equipment, train personnel, and 
build up a department to compete.” 

Senator Kirgorr. Mr. Geary, I have a question at that point. 
I do not know whether you know it or not, but is it not a fact that, 
for example, the automotive industry at the outset tried to build the 


entire car. Then they adopted the policy of subcontracting until 
now more than 50 percent of what goes into an automobile is sub- 
contracted, let out, on bids annually? They really are an assembly 


plant; that is, in normal peacetime? 

Mr. Geary. I am not too familiar with that, but I believe that 
is correct. 

Senator Kincorr. They even subcontract the tool and die work 
for their body plants. 


FEDERAL CONSTRUCTION CONTRACT ACT 17 


Mr. Geary. I think that is correct. 

Senator Krncore. To reputable subcontractors. 

The CuHarrMan. Are there any questions from the staff? 

Senator Dirksen. All of that is done without Federal legislation? 

Mr. Geary. That is true, in private construction it is without 
legislation. 

Mr. Couurns. Mr. Geary, in connection with section 2 (a) relating 
to cost-plus contracts, the bill reads that the work shall be done by 
independent mechanical specialty subcontractors, or by a contractor 
qualified to perform such mechanical specialty work. Would that 
qualification on the general contractor discriminate or prevent new 
contractors from coming into this field? 

Mr. Geary. On cost-plus work, not on lump sum, 

Mr. Couuins. On Cost-plus? 

Mr. Geary. Yes. What right has the Government to start new 
people in business when there are already plenty willing and able to 
undertake it? 

Mr. Couturns. But assume that a general contractor has the equip- 
ment necessary to do the mechanical specialty work? 

Mr. Geary. He is qualified then. He would be considered quali- 
fied. You have many such general contractors. 

Senator Kr.gore. He would not only have to have the equipment 
but the organization and personnel? 

Mr. Geary. That is right, the know-how. 

Senator Krtcorn. The awarding agency has to determine whether 
the contractor is qualified? 

Mr. Geary. That is right. They are doing it right now, going 
through all the procedure. Whether they actually apply it is another 
matter. 

LUMP-SUM CONTRACT PROVISIONS 


Before discussing the lump-sum contract provisions of the bill 
under consideration, found primarily in section 3, I would like to 
explain very briefly some of the related economic background of the 
construction industry. The recent development of the industry is 
well expressed in the statement of Ellis M. Fagan, president of 
Fagan Electric Co., Inc., Little Rock, Ark., which I should like to 
submit for the record, as follows: 

I have watched the transition of the construction industry from the time the 
mechanical and electrical work on a project was a minor, insignificant and un- 
planned part thereof to the expensive, complicated, technical, and major cost of 


construction which it is today. Mechanical contracting requires an organization 
of highly trained engineers and technical personnel with expensive capital equip- 
ment. A general contractor can himself caluclate the cost of such items as paint- 


ing, bricklaying, carpentry, dirt moving, and similar jobs which are ofte i sub- 
contracted. In order to bid on a major job, cidiadial contractors or almost all 
general contractors must necessarily have subbids from mechanical-specialty 
contractors. The electrical contractor has to compile information from 20 or 30 
sources in order to work out an electrical bid. He has to deal with electric com- 
panies, the power companies as to the load centers and special equipment. There 
are very few electrical contractors today bidding on projects who do not maintain 
a staff of electrical engineers. Very few general contractors carry electrical e 
neers on their staff. They look to the electrical contractors for thei ‘ir bid. 


Similarly, William W. Murray, Jr., president of the Heating, Piping, 
and Air Conditioning Contractors National Association, and of 
Almirall & Co., Inc., of New York City, mentions in the course of his 
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very effective statement in support of this legislation, which I submit 
for the record, that 

In the field of the heating, piping, and air conditioning contracting industry 
we have gone from hand firing of boilers to mechanical firing whether by stoker 
for sulid fuels, oil burners for liquid fuels, or gas burners for gaseous fuels. We 
have gone from what was considered high pressure many years ago (250 pounds 
per square inch) to the much higher pressures of 1,500 pounds per square inch 
and a superheat of 950° F. Voltages have climbed. Maultistory buildings and 
dense populations have complicated the sanitary problem. These various branches 
of the mechanical trades have met and solved many engineering problems that 
have contributed to the welfare, the comfort, and the health of the population of 
the United States. 

In amplification of these remarks I would suggest that the cost of 
the mechanical work on most Federal projects would average more 
than one-third of the total cost. It is frequently as much as 50 percent 
of the total cost. On some jobs, such as testing laboratories, it may 
be very much more than half, perhaps even 90 percent, of the total 
cost of the whole project; yet even these contracts are awarded to 
general contractors in most instances, not to the mechanical specialty 
contractors. 

As Mr. Fagan explained, not only are most general contractors not 
qualified to perform such work themselves, but most are not capable 
of estimating this work. Accordingly, in order to prepare and submit 
their bids to the Government it is necessary for them to secure bids 
from mechanical specialty contractors. The cost of preparing such 
mechanical bids is very high. 

An out-of-pocket expenditure of several thousand dollars in prepar- 
ing a mechanical bid on a Government project would be quite normal. 
Indeed, the out-of-pocket cost of estimating the mechanical work 
on a project may very well be greater than the out-of-pocket cost of 
estimating or preparing the general bid which is done by most general 
contractors on the basis of mechanical bids. 

Accordingly, the great majority of general contractors who do not 
do mechanical work themselves and are unable to estimate it, operate 
in 1 of 2 ways: Some secure bids from the largest number of mechanical 
contractors possible and after a general contract is awarded to them 
employ the contractors who submitted the lowest responsible bids, 
the ones they used in making their own bid. As explained by the 
Tax Court of the United States in the case of Ring Construction 
Corp. (8 TC 1070): 

There is a practice among some contractors of shopping among subcontractors 
after successfully bidding for a construction job in order to obtain lower subcon 
tract prices than those previously submitted and used in making up the successful 
bid. Such a contractor is known as a bid-jobber or bid-shopper and there is a 
policy among subcontractors either not to bid with a contractor known to be such 
a bid-jobber or to bid so high that he, the subcontractor can still come down on 
his price and still get the job. 

This quotation very adequately describes the practice known as 
bid shopping. When shopping is engaged in prior to the award of 
contract to the general contractor it is unethical, but at that time 
the general contractor and the subcontractor are still on relatively 

rT ° . . 
equal terms. That is, the general contractor still needs the subbid 
in order to prepare his own bid. After the award of the contract, 
when the contractor has a monopoly over that particular job, such 
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negotiation is an unfair trade practice and an unfair use of the time 
and money invested by the subcontractor in submitting his bid. 

This practice of bid shopping, or the converse of subcontractors 
peddling lower subbids after the award when they had failed to bid 
prior to the award, is patently unethical and unfair, but it is far more 
than an ethical problem or a problem of unfair trade practices. 

Senator Kircore. At that point I want to bring up a question. 
In other words, with the bid shopping and the bid peddling being 
suspected by the subcontractor, you stated that he put his price up 
when he submitted it to the general subcontractor so that he could 
shade it down somewhat when the shopping took place? 

Mr. Gnary. That is right. 

Senator Kingore. Then if that general subcontractor submits the 
bid on the general contract to the agency based upon those stepped-up 
bids he has received from the subcontractors and that bid is accepted 
and then he shades it, it results in costing the taxpayer the difference 
between. In other words, it is an invitation to adding additional profit 
in there for the general contractor at the taxpayers’ expense? 

Mr. Geary. It is costing the Government additional money. 

Senator Kitcore. It encourages it? 

Mr. Geary. The prices submitted are the starting prices. 

Senator Kincore. Yes. 

Mr. Geary. The situation has reached the point on Federal con- 
struction where it is an economic problem seriously affecting the cost 
on Federal construction and the stability of the contracting industry. 
The whole system established by bid shopping and bid peddling is bad 
for the owner and for the whole construction industry, not just for 
subcontractors. 

At this point, I would like to submit for the record a statement of 
Ed C. Rust, president of Rust Contracting & Supply Co., Belleville, 
Ill. In this statement, Mr. Rust confines himself to dese ribing a par- 
ticular occurrence in the construction of Scott Air Force Base in 
Illinois. His company submitted a bid for the mechanical work lower 
than the next bid by approximately $400,000, only to have the job 
given to someone else after the award when he refused to negotiate 
further. He states: 

My investment in making the subbid of which I speek was at least $4,000. My 
company cannot afford to invest money on such a basis. For this reeson, my 
company now refuses and will continue to refuse to bid on Government projects 
(except in the most extraordinary circumstances) unless legislation of the type 
under consideration is passed. 

I could secure for this committee the names of literally dozens of 
the finest and best qualified mechanical contractors who likewise 
refuse to bid on Government work for the same reason. 

I am going to skip over hurriedly typical comments from contractors 
in Alabama, Kansas, Texas, Massachusetts, and North Carolina, all 
to similar effect, in the interests of conserving your time. 

The Cuarrman. You do not need to conserve our time at all. 
We have lots of time here, and we want to get into this thing 
thoroughly so that we understand it. 

Mr. Grary. All right, sir. 

The following are typical comments from contractors in Alabama, 
Wisconsin, Texas, Kansas, Massachusetts, and North Carolina: 
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The Hardy Corp., air conditioning and refrigerating systems, 2126 
Fourth Avenue South, Birmingham, Ala., Mr. Frank L. Hardy, 
president. 


Our firm, which is one of the oldest and largest air-conditioning and refrigeration 
contracting firms in this area, has for some 2 or 3 years now withdrawn completely 
from bidding on Government projects. The reason for this is that the general 
contractors whom we must bid to have been making a practice of chiseling on the 
subcontractors after being awarded the general contract. 


Heating, Piping & Air Conditioning Contractors, Wisconsin Asso- 
ciation, 2409 West Greenfield Avenue, Milwaukee 4, Wis., Ralph J 
June, sec retaryv-treasurer : 


Some of the membe rs of this associati } have been the victims of bid-shopping 
and peddling. The writer, who is a contractor, and many other contractors, 
refuse to bid government jobs for this very reason 


Hahn Roofing & Heating Co.. Inc.. 1905 Second Avenue South, 
Birmingham 3, Ala., Fred C. Hahn, treasurer: 


It has become necessary for our firm to refrain from bidding a great deal of 
Government work due to these evils and bid practices 


Jack Murtlann, Borger, Tex.: 
We do not do any Federal work and we do not want any. 
Pierce Plumbing & Heating Co., Kingsport, Tenn.: 


We do no Government work at all but stand ready to do anything possible to 
get this measure through 


K. C. Electric & Plumbing Co., Iola, Kans. : 


Bid shopping has practically driven us out of the contracting business and we 
are not bidding on Federa! work 


Harold EK. McGregor, treasurer, Power Piping Corp., Cambridge, 
Mass: 


My company has in many instances acted as prime contractor on construction 
projects for the United States Government—We have felt compelled to operate 
as prime contractor only and to refrain from acting and refuse to act as sub- 


contractor because of the vicious practices existing in this field. 


Knight Electric Co., 3000 Third Avenue South, Birmingham, 
Ala., C. L. Teal, president: 


Ac } 


bid-shopping practices found 
prevalent on governmental work out of the Alabama Office of the Corps of Eng- 
ineers, my company has seen fit to refuse plans for bidding of governmental work 
in this area and, so long as this practice continues, my company will not partici- 
ha proven to be economically unsound and un- 


result of the vicious bid-peddling and 


pate in such work because it 


C. W. Mosely, R. H. Bouligny, Inc., Charlotte, N. C.: 


My company has acted in the capacity of prime contractor and subcontractor 
on jobs of the United States Government. However, it has not submitted a bid 
as subcontractor on any jobs in a number of years because we refuse to be a 
party to the chiseling that now goes on in the negotiation of subbids. 


Vulean Roofing & Heating Co., Inc., 4229 Morris Avenue, Birming- 
ham 6, Ala., Fred W. Balland: 


Over the past 3 vears conditions on governmental work bids through the 
Corps Engineering Office in Mobile has been subjected to the evils of bid shopping 
and bid peddling. It has been necessary for my company to withdraw itself as 
a bidder on this Government work due to such practice. 


Let no one believe that bid shopping is not prevalent, or that it is 
only an occasional practice. In the hearings last year, dozens of 


ens 
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specific examples were given to the committee. I would be glad for 
the committee to inspect my file containing information of a great 
many instances recently brought to our attention since the first of 
this year. 

I would prefer not to specify the particular jobs and the names of 
the contractors and subcontractors, since it is entirely possible that 
the information in any one case might be incorrect or misleading and 
it might cause retaliation, but if this committee has any question as 
to the prevalence of bid shopping on Federal jobs I would be glad to 
make these files available on such basis as the committees might suggest 
was proper. 

In any event, I will quote some of the comments recently received 
by our association from informed industry representatives through- 
out the country. Those quoted are from Washington State, Gulf 
Coast Chapter, NECA, Wyoming, Colorado, Connecticut, Tennessee, 
New Mexico, Michigan, Florida, New York, Maine, Minnesota, and 
Maryland. 

These then are all repetitious, and I would skip over them or 
read them, as you wish. 

The CHarrMAN. We would prefer that you not skip over them; 
they are very interesting. We are not as familiar with these as 
you are. 

Mr. Geary. All right, sir, I did not expect that you would let 
me read them. 

Inland Empire Chapter (Washington State Chapter), NECA, 
March 25, 1953: 


During the past year there has been no noticeable alleviation of two prob- 
lems which have been serious detriments to the construction industry in this 


area: bid shopping and monopolistic cost-plus contracting In the effect of 
these two practices on our members has decreased it has been because they ar 
become increasingly reluctant to waste their time and money bidding on gov- 
ernment jobs or preparing cost-plus-fixed-fee proposals only to have their bids 
peddled by general contractors or their fee proposals ignored. Our members 


would rather let the federally financed jobs in their area go by then to partici- 
pate in the vicious bid peddling, bid-shopping racket. 

Gulf Coast Chapter, NECA, March, 1953: 

Bid shopping and bid peddling today is worse than ever before. Previously the 
general contractors have resorted to this practice only on jobs of appreciable siz 
Due to the fact that there have been no large jobs bid in this area for quite some 
time, they have continued this unethical practice on small jobs—as low as $13,009. 

Rockey Mountain Chapter, NECA (representing 65 firms through- 
out Wyoming and Colorado), March 24, 1953: 

Bid peddling and bidding job abuses growing by leaps and bounds in 1 
absence of controlling measures, becoming the practice rather than the exceptior 

Greater Fairfield (Connecticut) Chapter, NECA, March 25, 1953: 

We have had many instances in our area where low bidders, subcontractors, 
would not be awarded the job by the general. 

Nashville Chapter, NECA, March 25, 1953: 


We do not believe that the evils of bid sh lopping and peddling are any O 
prevalent or vicious anywhere in the United States than they are, and have been, 
in our area during the past few years, and the condition gets worse as time goes on. 


It occurs in some form, usually to a large degree, in connection with every job « 
which bids are solicited for publie opening, and on many private jobs for whic! 
there are no public openings. It affects all branches of the subcontracting 


industries, not electrical alone. 
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Central New Mexico Chapter, NECA, March 25, 1953: 

Only one recent instance of bid shopping by local general contractor: ‘‘A great 
deal of the trouble is concerned with out-of-State general contractors and only 
Federal legislation will correct existing conditions.”’ 

Inland Empire (Spokane, Wash.) Plumbing & Heating Contractors 
Association, March 24, 1953: 

Not aware of any cessation of bid peddling and shopping. Depositions of 
flagrant bid shopping in connection with Federal projects in our area can be 
obtained as necessary. 

Heating, Piping & Air Conditioning Contractors (Detroit) Associa- 
tion, March 25, 1953: 

sid shopping and peddling is very prevalent in the Detroit area and in our 
estimation is worsening, 

South Florida (Miami) Chapter, NECA, March 26, 1953: 

Bid shopping and peddling prominent in this area and worsening 

Rochester (N. Y.) Chapter, NECA: 

This practice has become rather widespread in our area. 

Cumberland County (Maine) Master Plumbers Association, Inc. 
March 24, 1953: 


sid shopping and bid peddling in our area is an accepted fact, which our asso- 
ciation strictly condemns. 


St. Paul Chapter, NECA, March 26, 1953: 

In the past year attempts at bid shopping by general eontractors in the Twin 
Cities area have been more prevalent than at any time in the history of the indus- 
try. Particularly is this true in connection with Federal construction in the New 
Brighton area 

Mechanical Contractors Association of Maryland, Inc., March 26, 
1953: 


Our experience in this area has been there is always bid shopping on any 
Government job 


Maryland Chapter, NECA, Robert L. Higgins: 

I will say that to the best of my knowledge, I know of no Federel contract 
awarded in this area in the last 3 years where no attempt to shop or peddle prices 
has been made 

Without extending this subject too far, I believe that everyone in 
the contracting industry agrees that bid shopping is a great evil and 
that it is very prevalent on Federal construction. The Associated 
General Contractors of America has condemned the practice in its 
code of ethics. It has condemned it and branded it as unfair to the 
owner of construction in its pamphlet entitled “Undivided Respon- 
sibility—Key to Lower Construction Costs.”’ 

The practice is condemned by the official handbook of the American 
Institute of Architects, Handbook of Architectural Practices, which 
handbook suggests as proper a procedure similar to that prescribed 
by the bill under consideration. Bid shopping was condemned by 
the witnesses for the Association General Contractors of America, 
Inc., who appeared before this committee on similar legislation under 
consideration in the last Congress. 

From the standpoint of the public, the key fact about bid shopping 
is that it lowers competition. It reduces the number of subcontractors 
willing to submit bids and artificially raises the bids of those who do 
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submit. It keeps the best qualified mechanical contractors out of 
Government work. It deprives them of an opportunity to bid on 
Government jobs and deprives the Government of their services and of 
the lower cost which would result from active competition. 

Senator Kitcore. Mr. Chairman? 

The CHatRMAN. Senator Kilgore. 

Senator Kricore. Mr. Geary, in hearings which were held one of the 
complaints that was made was that they could not get subcontractors 
to submit bids until the last minute. Was that not occasioned because 
of the fears of the subcontractors and as a result the general contrac- 
tors did not have a chance to analyze their bids and as a result they 
just threw in their bids? 

Mr. Geary. Everybody holds his bid until the last minute so there 
will not be time for shopping. 

In our opinion, the subject legislation would be an effective way to 
eliminate bid shopping and peddling on Federal construction. The 
general contractor would be careful to secure a large number of sub- 
bids from mechanical specialty contractors prior to submitting his 
own bid so that he could bid competitively. He would have no 
incentive to shop after the award. By the same token, the subcon- 
tractors, realizing that their bids would not be shopped, would be 
not only willing to bid but willing to submit their lowest possible 
figure in advance of the award. 

Mr. Couns. Mr. Geary, how about shopping before the award? 

Mr. Geary. Well, shopping before the award is, of course, bad 
practice, but at that the contractor and the subcontractor are on 
equal footing because then the contractor has to have somebody bid, 
but after he gets the contract he can say to the subcontractor, “You 
can do business my way, or we won't do business at all.”’ 

Senator Kirgore. Mr. Geary, I go back to contracting in the old 
days when the contractors submitted bids, and they were bona fide, 
and they were either accepted or rejected, and we had a very stable 
industry. Did not the subcontractors in those days do their best to 
shear their prices as close as they could and still do good work? 

Mr. Geary. Certainly the problem has been getting worse year by 
year. Insofar as my own memory takes me, it has always been a 
problem with us. It was temporarily cured to a great extent during 
the NRA days by the NRA codes by providing something similar to 
what we are talking about here. 

Senator Kitcore. But what I am talking about is that a subcon- 
tractor who knows that his bid is either going to be accepted or 
rejected, that is when you get the best bids? 

Mr. Geary. That is correct. 

Senator Kincore. That his bid is a bona fide bid, and if he is 
accepted, he must carry through? 

Mr. Geary. That is correct. 

Senator Kitcore. If he is rejected he is out of the picture; he cannot 
come back with a reduced bid. Under those circumstances he is going 
to make the best possible bid in the first instance, is that not correct? 

Mr. Geary. That is correct. 

Subcontractors are not interested in special privilege. They only 
want a system in which they can compete fairly and openly on a 
competitive basis. This bill would insure such an opportunity to the 
benefit of the Government, as well as the subcontractors. At present 
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they cannot afford to invest the time and money necessary in preparing 
subbids if there is no reasonable protection to them in the event they 
submit the lowest responsible bid. 

The CuarrmMan. Congressman Lane, we welcome you here and want 
vou to feel free to ask questions at any time you wish. 

Representative Lane. Thank vou, Mr. Chairman. I would like to 
ask a question at this point. 

How long has this practice been going on, Mr. Geary? 

Mr. Geary. As long as I know anything about the construction 
industry. It was temporarily cured during NRA, but it has always 
existed, and of course, it is worse at some times than it is at others. 

Representative Lane. Was last year the first year you brought it 
to the attention of Congress? 

Mr. Geary. No, it was brought before the Congress in 1938, an 
entirely different bill, more elaborate, which required a complicated 
procedure. 

Representative Lanr. Would you say that it is getting worse 
rather than better? 

Mr. Geary. It is. In 1938 Congress passed a bill not of the same 
nature as this, but to some extent attempting to correct some of the 
same evils and many others. The Congress passed the bill, and the 
White House vetoed it in 1938. 

Senator Kitcore. Do not some States have bills dealing with this 
matter? 

Mr. Geary. Yes, I am coming to that a little later, and I will 
give you a list of those States. 

Senator Kitcore. Right. 

Mr. Geary. The machinery or procedure which would be followed 
under this bill would also be to the benefit of the general contractors. 
Under present conditions, the ethical general contractor who refuses 
to indulge in bid-shopping is at a competitive disadvantage with his 
unethical competitor who solicits the same bids with an intent to 
negotiate further after the award 

Many general contractors who would like to follow their own ethical 
code feel forced into bid-shopping at the present time because the) 
don’t get enough subbids and they suspect the subbids they do get : 
padded in anticipation of shopping. If this legislation were enacted, 
contractors would have no trouble in getting as many subbids as they 
might request and they would get subbids carefully figured with a 
sharp pencil. 

The general contractor who wished to deal fairly with his subcon- 
tractors would then be under no disadvantage and feel no compulsion 
to “negotiate” after the award. This beneficial result of this legisla- 
tion from the general contractor’s point of view is illustrated by the 
statement of Richard G. Nussmeyer, a general contractor of Evans- 
ville, Ind. I understand Mr. Nussmeyer will be the next witness. 
His statement expresses the opinion that the legislation will not only 
eliminate the adverse effects on prime contractors of bid-shopping 
but will further benefit them by enabling them to receive a large 
number of bids ahead of the time in which they must submit their 
own bid and not at the last moment. 

Referring to approval of this legislation by many general contrac- 
tors, I should also like to point out that this legislation has the ap- 
proval of many other independent groups in addition to mechanical 
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specialty contractors. For example, it has the hearty approval of 
many of the country’s leading architects and has been endorsed by 
local chapters of the American Institute of Architects and by leaders 
of the A. F. of L. craft unions directly concerned. 

I would like the privilege of reading here the statement, only half 
a page long, made by William Stanley Parker of Boston, considered 
by many to be the dean of American architects, and who has been for 
many years and still is chairman of the committee on contract docu- 
ments of the American Institute of Architects. Mr. Parker states, in 
a letter dated March 26, 1953, to Senator Langer, copy of which has 
been furnished to me, as follows: 

I would like to be recorded as approving the provisions of S. 848 concerning the 
matter of awarding subcontracts on mechanical specialty work on Federal cor 
struction contracts, 

Its provisions are in line with recommendations that have been tested in prac- 
tice and will constitute a definite improvement in the handling of construction 
contracts by the Federal Government 

I cannot overemphasize the importance of Mr. Parker’s views, for 
he has spent the greater part of a long and illustrious career in pro- 
moting harmonious relationships within the construction industry. 
If there is any man who knows the answers to this complex problem, 
itis Mr. Parker for he has had the e ups rience and stands in an objec- 
tive vantage point. He is one of the Nation’s most outstanding city- 
planning architects, serving as chairman of the city planning board of 
Boston and as a consultant developing long-range planning budgets 
for many cities. 

More than a score of years ago he was attracted, in his search for a 
sound practical basis for treating with ethical problems in general- 
subcontractor relationships, to a plan developed by Professor Huddles- 
ton at the University of New Hampshire to require the listing of sub- 
contractors and a form of bid depository on all work let by that in- 
stitution. 

Under Mr. Parker’s guidance the Huddleston plan was incorporated 
in the Massachusetts statute on bidding procedure known as chapter 
480 and which was enacted to correct the faulty public construction 
during depression days that resulted from intense bid shopping and 
peddling. 

| would like also to submit for the record here the statement of 
Mr. Cliff C. Hyde, president of Cliff C. Hyde Co., of Warren, Ohio, 
general contractors, to the same effect. I personally believe that of 
the general contractors who have individually considered the matter 
a great many throughout the country realize the advantages to them 
in this legislation, including a high proportion of the members of the 
Associated General Contractors of America, Inc. 

I believe my friends who are officials of the Associated General Con- 
tractors of America, Inc., are misguided in opposing this legislation 
and have not thought this question through from their own standpoint. 
I am sure that the Associated General Contractors of America, Inc., 
is not in favor of bid-shopping. I believe them sincere when they say 
they are not. 

At this point, you may ask me, What do they fear, then, in this legis- 
lation? In answering, I would like to take the paint and varnish from 
the question. They express another objection, but I believe their 
only real objection is that they would prefer not to disclose to the 
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Government the price at which they buy the mechanical contractor’s 
services. They feel it would disclose the extent of their profit on 
subcontracting the mechanical work. 

In this connection I would like to say that I do not believe they 
should fear disclosing these figures. They are clearly entitled to a 
reasonable profit on the subcontract work for overall coordination of 
the job and I don’t believe that anyone has the right to withhold, or 
should want to withhold, their costs on governmental projects. 

I sincerely believe that this is the only real objection that the As- 
sociated General Contractors of America, Inc., has to the legislation, 
but they place their objection on a different basis. They say, ‘‘We are 
opposed to bid shopping; we would like to do everything possible to 
end it; but we don’t like Government regulation of business and we 
think the industry can cure this bad situation by cooperative action.”’ 
And they point out that the legislation is directed only to Federal 
construction and does not affect private construction on which bid 
shopping also is a problem. 

I would like to explain why this legislation is not Government 
regulation of business, why bid-shopping on Federal projects cannot 
be prevented by cooperation in the industry, and why legislation is 
necessary. 

On this subject I should like to quote briefly from the statement, 
herewith submitted for the record, of Mr. Oliver F. Erickson, of 
Washington, D. C., executive secretary of the National Association 
of Master Plumbers: 


The methods and procedures by which contracts are let and bidding and sub- 
bidding is conducted are determined by the owner or person for whom the project 
is being constructed. On private construction it is the owner or his architect 
or consulting engineer who determines, for example, whether the contract will 
be let on the basis of competitive bids and, if so, whether the mechanical specialty 
contractors should be named in the general contractor’s bid or whether separate 
bids should be taken for mechanical specialty work, and who reserves the right 
to approve subcontractors. More and more throughout the country owners 
realize their own self-interest in requiring the general contractor to specify his 
mechanical contractors or to take separate bids from mechanical contractors. 
They can be educated to their advantage in doing so and their architects and con- 
sulting engineers can be educated. In certain areas this education is being con- 
ducted by joint efforts of the general contractors and subcontractors, for many 
general contractors themselves realize that procedures for naming subcon- 
tractors also protect them from their unethical competitors who engage in bid- 
shopping. On Federal work, however, this determination must be made by the 
Federal Government and must be made within the framework of Federal legislation 
designed to govern the letting of construction contracts. 

The present Federal statutes prescribe in some detail the bidding procedures 
on Federal construction work. The present procedures, however, .fail to take 
into consideration the present economic realities which compel a prudent owner 
to require any general contractor to name his mechanical subcontractors. Federal 
agencies have expressed doubt whether they could make such a requirement 
under existing statutes. In practice they are ignoring the problem. Accord- 
ingly, this fair subbidding procedure on Federal projects can only be established 
by Federal statutes. 

We do not ask or want Government regulation of business. The Federal 
Government does now and must necessarily prescribe bidding procedure on its 
own contracts and we only wish this bidding procedure to be revised to incorporate 
fair subbidding procedure. We want this statutory framework to provide a 
system under which subbidding procedure will be a system of open competitive 
bidding and not under-the-table dealing. 


Senator Kirgorer. At that point I want to ask you 2 or 3 questions. 
The Government is in business in letting these construction contracts 
just like a private corporation, is that not right? 





mona 





FEDERAL CONSTRUCTION CONTRACT ACT 27 


Mr. Geary. Sure. 

Senator Kiicore. Is it not customary in private corporations for 
the board of directors to lay down the general policy under which the 
various heads of their departments shall let the contracts? 

Mr. Geary. Exactly. 

Senator Kitcore. Is not the Congress of the United States the 
board of directors of this corporation we call the United States of 
America and is it not their plain duty to lay down the policy under 
which this business, the corporation of the United States of America, 
shall be carried on by the department heads? 

Mr. Geary. It could not be done any other way. 

Senator Kingorre. Just as a business matter and not a matter of 
Government interfering in business, it is the matter of the Govern- 
ment carrying on its business. 

Mr. Geary. It is the Government carrying on its own business. 

Senator Kincore. Yes; that is what I said. 

The CHarrMan. Is the renegotiation of contracts involved here? 

Mr. Geary. You mean renegotiation of excess profits? 

The CHAIRMAN. Yes. 

Mr. Geary. That is not in this proposed legislation. 

Renegotiation, as I understand it, runs, of course, to profit that 
is earned and is in the excess-profit consideration. Iam not a tax 
expert. This will have no effect on it; I can tell you that. 

The CuHarrMAN. I wonder if we could have a witness here from 
the Treasury Department? 

Mr. Couurns. Senator Langer, we are going to have witnesses 
from the Department of Defense and from General Services Adminis- 
tration, and I[ think they will be qualified to answer your question. 

Senator Kincgorr. They can answer it. 

Mr. Geary. I am sure that this proposed legislation has no effect 
on any renegotiation. 

Senator Kitcorr. Mr. Geary, does renegotiation cure the evil if 
an evil exists? 

Mr. Geary. No; because they would only take back to the Gov- 
ernment excess profits that might have been earned by somebody. 
How they were earned does not enter into it. 

The Federal Government has an interest in establishing such procedures not 
only to increase competition and to secure a competitive price but the Federal 
Government has an obligation to see that its established procedures are ones under 
which competition will be fairly conducted and not based upon the unfair trade 
practices now used all too frequently. The Federal Government has a public 
interest in seeing that unfair trade practices are not indulged in in any segment 
of trade involving interstate commerce. It certainly has an obligation in this 
regard on its own projects and on its own contracts. 

In short, this bill does not prescribe governmental regulation of 
business but only governmental regulation of the Government’s own 
business, or rather, a change in the present governmental regulation 
of its own contracting procedures. Certainly, no private persons 
can determine for the Federal Government its contracting procedures. 
Congress has always taken a legitimate interest in seeing that Federal 
contracting procedures are designed to protect the Government and 
the public, and many reforms on Federal contract procedures urgently 
needed are never taken except at the direction or instruction of 
Congress, 
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Senator Kingore. Is it a fact that the Reconstruction Finance 
Corporation uses this procedure when they are loaning the money to 
build a plant? Do they not use practically the proc edure set forth in 
S. 848 requiring the listing of subcontractors and prices and every- 
thing else? 

Mr. Grary. I believe so. 

The Federal Government spends each year in purchasing construec- 
tion many millions of dollars, and it is certainly up to the Government 
to see that this money is wisely and properly spent, just as it is the 
obligation of any company or private owner to see that the procedures 
under which it procures construction operate in its own interest. 

As Mr. Erickson pointed out, on private construction proper pro- 
cedures often may be established through action of architects and 
engineers representing the owners who realize the advantages of re- 
quiring general contractors to name their subcontractors in their bids, 
or who, when appropriate, can insist on separate bids from mechanical 
specialty contractors and some results may be obtained through edu- 
cational activities of general contractors and subcontractors. 

Moreover, bid shopping and peddling are not as serious a problem on 
private construction as on Federal work. The contractors and sub- 
contractors involved are subject to the force of public opinion on 
private work where the contractor and subcontractor usually move in 
the same business circles. On Federal work, the relationships are more 
impersonal and transitory. The contractors are frequently from a 
distant place and never again expect to do business with the subcon- 
tractors in the locality of the job. Thus on local work, cooperation 
can be effective to a limited santa: 

Further, there are a number of States in which State legislation re- 
quires the letting of separate contracts to mechanical specialty con- 
tractors or naming of mechanical contractors in general bids, or 
separate bidding direct to the awarding authority. These include 
Massachusetts, California, New York, Ohio, Delaware, Arkansas, 
New Jersey, Idaho and North Carolina, among others. 

In other States, local governmental authorities have established or 
are establishing procedures similar to this bill which, of course, does 
not propose separate contracts but under which the contractor must 
name his mechanical specialty subcontractors. School boards and 
other governmental owners in many States and localities make this 
requirement. 

Indeed the hearings on this legislation in the last Congress and the 
report of the Judiciary Committee thereon have given impetus to this 
and such procedure has recently been adopted by school boards and 
other governmental authorities in a number of localities within the 
last year. In some instances this reform on non-Federal work is com- 
ing about through action of local chapters of the American Institute 
of Architects whose members realize the advantage to the owner of a 
practice of requiring general contractors to name their mechanical 
subcontractors. 

In one State at least this procedure is being adopted on non-Federal 
work through joint education activities of the mechanical specialty 
contractors and the Associated General Contractors of America. | 
would like to submit for the record a statement of Dwight L. Casey, 
manager of the Carolinas Chapter of the National Electrical Con- 
tractors Association, who describes some imperfect but not fruitless 
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cooperation between the mechanical specialty contractors and the 
Associated General Contractors of America to reform bidding pro- 
cedures on non-Federal work in South Carolina. 

This statement is not only extremely important in that it shows that 
the general contractors in some areas are in good faith attempting to 
cure this evil on non-Federal work by fostering the requirement pro- 
vided in the legislation under consideration that general contractors 
name their subcontractors in their bids but also because it demon- 
strates very clearly that no such cooperation could be effective on 
Federal construction contracts where the procedures are necessarily 
established by the Federal Government and not affected by representa- 
tions, resolutions or cooperation between private groups 

In his statement, Mr. Casey shows that the electrical contractors, 
the heating and plumbing contractors, the general contractors, and 
the American Institute of Architects in South Carolina all agreed that 
it was proper and in the public interest for bids of general contractors 
to name their mechanical specialty subcontractors. 

Thus, the Associated General Contractors of America, Carolinas 
branch, passed a resolution on October 29, 1952, recommending this 
procedure, and subsequently on February 17, 1953, sent a letter to all 
general contractors in South Carolina calling their attention to this 
resolution. A photostatic copy of this letter is ettached to Mr. 
Casey’s statement. 

Moreover, the American Institute of Architects, South Cerolina 
chapter, formally approved and adopted this bidding procedure at a 
midwinter meeting in January, 1953. Mr. Casey goes on to show that 
such awarding authorities as the South Carolina State School Com- 
mission has adopted this procedure at the recommendation of these 
diverse groups. 

He points out, however, that the procedure as adopted by the South 
Carolina State School Commission unfortunately does not require the 
general contractor to specify the amounts of his mechanical sub-bids 
and that already one contractor has violated the intent by naming 
himself as mechanical subcontractor when he did not actually intend 
to do the work himself. The facts in Mr. Casey’s statement also prove 
that anv cooperative action on non-Federal work even if the co- 
operation in South Carolina were extended throughout the country 
would be totally ineffective on Federal work. 

Of course, the South Carolina State School Commission, as owner, 
is in a position to determine bidding and subbidding procedures. 
They have done so at the joint recommendation of architects, sub- 
contractors and general contractors. On Federal construction, how- 
ever, no resolution of what general contractors are willing to do in the 
way of naming their mechanical specialty subcontractors would have 
any effect whatever on the bidding or subbidding procedures of Federal 
agencies, which procedures are of necessity dete rmined by the agencies 
ope rating within Federal statutes providing the bidding procedure. 

The administrative agencies of the Federal Government have taken 
the position that they will not, and under existing statutes cannot, 
make requirements as to the naming and cost of subcontractors which 
are prescribed by this legislation. Further, of course, the Associated 
General Contractors of America, Inc., as a national organization, has 
failed to offer the cooperation even on non-Federal work offered by 
their own Carolinas chapter. 
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Before going on to the next point, I would like to mention another 
typical situation which has developed in Maryland. There, the 
Board of Education of Baltimore County, at the recommendation of 
their architect, provided in their advertisement for bids on a recent 
project that the general contractor should name the mechanical 
specialty subcontractors he intended to use. 

The general contractor submitting the lowest bid failed to name bis 
subcontractors and when his bid was rejected attempted to enjoin the 
action of the board of education. After hearing lengthy evidence on 
the subject, Judge J. Howard Murray of the Maryland circuit court, 
in the case of Marling v. Board of Education, held, in a very able 20- 
page opinion, that the board of education was within its rights and, 
moreover, that the requirement resulted in increased competition and 
a lower cost. 

I am submitting a copy of this opinion for the record, and would like 
to read a brief paragraph: 

Actually, the showing is that it stimulates competition, competition before the 
bidding rather than afterwards, and competition resulting in a benefit to the board 
by means of a lesser bid price than the board would receive if the competition 
were between subcontractors after the award for the benefit of the general con- 
tractor Here, under this requirement the board benefits from the competition. 
Under the other method of selecting subcontractors, any benefit derived therefrom 


goes to the general contractor. Under this requirement, all general contractors 
are in competition with each other on the same subject matter and for the same 
purpose. There is no restriction on any of them; they compete and bid on an 
equal basis. So do the potential subcontractors. This is the plain intent of 


section 62. This requirement tends to avoid extravagance by prescribing a pro- 
cedure which may reduce costs. No favoritism is involved because each bidder 
is free to select his own mechanical subcontractors, subject only to the same right 
of rejection as exists in more conventional bidding procedure and as is provided 
by the American Institute of Architects Standard Form of Agreement. As has 
been pointed out, the difference is only one of method. More vigorous competi- 
tive bidding, for the board’s benefit actually results under this procedure. 

The Cuarrman. Did that case go to the Supreme Court of Mary- 
land? 

Mr. Geary. The Maryland Circuit Court. 

The CHarrMan. It was not appealed? 

Senator Henprickson. It is a State court, is it not? 

Mr. Greary. Yes. 

The CHarrMan. It was not appealed to the Supreme Court of 
Maryland? 

Mr. Geary. No. The question there, of course, was whether the 
board of education had the right to make this requirement. 

The CHarrMAN. Yes. 

Mr. Geary. To summarize the situation on private construction, 
it appears that cooperation can be effective to curb destructive bid 
shopping to the extent that the owner or awarding authority can be 
educated to realize the advantages to the owner in requiring the 
naming of mechanical subcontractors by general contractors. 

The only cooperation by general contractors which can be effective 
on Federal work is for them to come before this committee and frankly 
advise vou that this legislation should be passed. In this connection, 
the general contractors and mechanical contractors of California, and 
their various representatives, all being members of the Construction 
Employers Council, during the past year have been working on a 
joint recommendation along the lines of this bill to the Legislature of 
California as to State projects, 
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And in March 1952, the entire construction industry reported to a 
committee of the California Legislature that they had agreed on a 
recommendation that prime contractors list the names of their sub- 
contractors on contracts over $15,000 and that the subcontractor 
should file with the prime contractor his bid 24 hours prior to the time 
for the opening of the general bids and file the same bid with a bid 
depository. 

In the summer of 1952, the National Associated General Contractors 
issued a pamphlet in effect instructing their local chapters not to en- 
gage in any such negotiations or recommendations for legislation. 
This held up the joint recommendation to the California Legislature. 
Recently, and in January of 1953, I understand that the national office 
of the Associated General Contractors has informed their California 
chapter that they may proceed to agree with the mechanical subcon- 
tractors and other industry groups on the form of desirable legislation. 

I hope, of course, they will be equally aware of their own interest 
in connection with the pending bill. In discussion of this matter with 
the national officials of the Associated General Contractors, I have 
advised them orally and in writing, that while we think the form of 
this bill could not be improved upon, we would be glad to diseuss 
with them the exact form of legislation which we coul L jointly recom- 
mend. 

Instead of such action, which would be honest cooperation, they fall 
back on the transparently unsupportable position that they don’t 
want “Federal regulation of business” and that if everybody just 
loves everybody enough the whole problem will disappear. 

We have searched diligently for a solution of this problem by 

“industry cooperation,’’ but we always come to the inevitable con- 
clusion that any ee industry cooperation would be illegal and 
we will have none of that. Late last year the matter of industry 
cooperation was eben thoroughly by special committees of the 
Associated General Contractors and the National Electrical Contrac- 
tors Association. The result of that exploration is summarized in a 
public statement issued at that time (November 17, 1952), which I 
would like to submit for the record. 

I believe I have explained the nature of bid shopping, bid peddling, 
and the evil results to all seements of the industry which flow from it, 
why Federal legislation is necessary, and that this particular legisla- 
tion will cure the problem. Before closing, for the sake of clarification, 
I would like to mention some of the things that this legislation will not 
do because its operational effect was distorted in some of the testimony 
in the hearings last year. 

This legislation would not injure the general contractor in any way. 

1. It does not dilute or diminish his authority over his subcontrac- 
tors or the job. 

2. It does not disturb the full responsibility of the general con- 
tractor to the Government for completion of the whole job, nor prevent 
him from selecting the subcontractors of his choice. 

3. It does not require him to employ the subcontractor who sub- 
mits the lowest bid or to accept a bid from an undesirable sub- 
contractor. 

4. It does not require the general contractor to substitute a sub- 
contractor who submitted a lower bid to some other general con- 
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tractor but permits him to do so if he wishes, provided of course he 
accounts to the Government for the saving. 

5. It does not prevent him from discharging any subcontractor 
who fails or refuses to complete the job in accordance with his con- 
tractor, or restrict his choice of substitute in such event. 

6. It does not impose any qualification or restriction on the gen- 
eral contractors who wish to do their own mechanical specialty work 
on a lump-sum contract. (The qualification limitations in section 2 
relate only to cost-plus jobs on which it is obviously improper for 
a general contractor to undertake mechanical work if he is un- 
qualified.) 

7. It does not give the subcontractor any right to continue if he 
does not fully comply with the instructions of the general contractor 
in accordance with his contract. 

[t does not, from an administrative standpoint, impose any appre- 
ciable burden on the Federal agencies. Any statement to the con- 
trary simply is not true and should be investigated as to the facts. 

1. It does not provide for separate contracts for mechanical spe- 
cialty work. 

2. It does not establish any contractual relationship between the 


Government and subcontractor or give subcontractors any rights 
against the Government. 

3. It does not require the Government to award or supervise sep- 
arate contracts, but merely to accept general bids which contain the 
names of the mechanical specialty subcontractors and the amounts of 
their bids rather than bids without this information. 

Mr. Couuins. Mr. Geary, the awarding agency does have to examine 
these bids, however, to make sure the amounts and the names of the 
subcontractors have been included in the contract? 

Mr. Geary. Yes. 

Mr. Couturns. And the amounts? 

Mr. Grary. Yes. 

Senator Kitcore. It does not enable, Mr. Geary, the Government 
agency to tell the contractor which subcontractors he must accept? 

Mr. Geary. No. 

Senator Kitcorr. Or does not cause payment direct by the agency 
to the subcontractor? 

Mr. Geary. No. 

4. It does not involve any additional supervision of construction by 
the Federal agencies or impose any obligation to coordinate the work. 

5. It does not require the Federal agencies to investigate or approve 
subcontractors on lump-sum work. In fact, it does not give the 
Government the right even to disapprove subcontractors named in 
prime bids except only in the case where a substitution is requested 
for the sole purpose of saving money in which case the savings would 
accrue directly to the Government. 

There is in short no redtape or burdensome machinery involved from 
the Government’s standpoint, but it does give the Government addi- 
tional useful information on its construction. The additional adminis- 
trative work, if any, would be insignificant, and vet the legislation 
would result in substantial savings to the Government by increased 
competition, 

In connection with the administrative procedures involved, | 
believe that these procedures prescribed in this bill are so simple and 
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so salutary that it is hard to envision a case in which they would 
cause delays. Yet, the bill very properly provides, in sections 2 (c) 
and 3 (i) that the provisions of the act shall not apply to any contract 
as to which the agency head determines that the procedure prescribed 
therein would result in undue delay and that the public exigency would 
not admit of the incident delay. 

This removes any possible objection that it would be burdensome 
under unforeseen emergency conditions. The same sections make the 
bill inapplicable to contracts involving less than $25,000 and contracts 
to be performed outside of the United States and Alaska. 

This is no attempt to legislate ethics, but an attempt to correct or 
amend existing Federal regulations to prevent unfair competition. 
This is in line with many existing Federal statutes aimed at the sup- 
pression of unfair competition and has the further important factor 
that in this case the unfair competition involved works to the direct 
disadvantage of the Government and the public. 

In connection with my duties as executive vice president of the 
National Electrical Contractors Association, I have traveled about 
the whole country during the past year and discussed this subject 
with mechanical specialty contractors and general contractors in 
all phases of the industry. I have received a tremendous volume of 
mail on this subject including endorsements of this legislation from 
every State and almost every city or town of important size in the 
United States. 

The CHarrMANn. Does that mean cities and counties have endorsed 
it or contractors? 

Mr. Geary. Contractors residing there. 

I can state without fear of contradiction that the mechanical 
specialty contractors are overwhelmingly in favor of this legislation. 
There are approximately 75,000 mechanical specialty contractors 
in this country employing about one-half million skilled craftsmen. 
Moreover, I believe that it is a fair statement to say that a great many 
general contractors, despite the adverse official position of the 
Associated General Contractors of America, Inc., are really in favor 
of the legislation. 

Since other groups for whom I am speaking officially or unofficially 
will not present oral testimony, I would like to submit for the record, 
without comment, the following statements endorsing S. 848 and the 
identical House bills including H. R. 515, H. R. 1066, H. R. 1825, 
H. R. 1051, and H. R. 1520. 

Statement of Joseph C. Fitts, secretary, on behalf of the Heating, 
Piping, and Air Conditioning Contractors National Association and 
its approximately 1,200 members. 

Statement of Paul Stromberg, vice president, on behalf of the 
Sheet Metal Contractors National Association and its 1,200 members 
throughout the country. 

Statement of D. W. Tracy, president, on behalf of the International 
Brotherhood of Electrical Workers, a craft union of the American 
Federation of Labor. 

Statement of Peter Thomas Schoemann, acting general president, 
on behalf of the United Association (United Association of Journey- 
men and Apprentices of the Plumbing and Pipefitting Industry of the 
United States and Canada), a craft union of the A. F. of L. 
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Statement of H. M. Angier, on behalf of the Standard Electric Time 
Co., manufacturer of electrical clock signals and electrical signal 
systems for institutional and Federal buildings. 

Statement of John H. Zink, Jr., secretary, on behalf of the Mechani- 
cal Contractors Association of Maryland, Inc., 

Statement of R. S. Hunt, executive manager, on behalf of Carolina 
Plumbing and Heating Contractors Association. 

Statement of B. Y. Kinzey, executive manager, on behalf of Virginia 
Plumbing & Heating Contractors, Inc. 

Statement of G. Paul Crowder, manager, on behalf of the Nashville 
Chapter of NECA. 

Statement of Walter Oleson on behalf of the Heating, Piping & 
Air Conditioning Contractors of Milwaukee, Wis. 

Statement of Vernon L. Nickell, superintendent of public instruction, 
State of Illinois. 

That, Mr. Chairman and gentlemen, concludes my prepared 
statement. I thank you very much for your attention, and I will 
be glad to answer any questions. 

The Cuarrman. The statements to which you refer will be inserted 
in the record at this point. 

(The statements referred to follow:) 


STATEMENT OF JosEPH C. Fitts, Secretary, HEATING, PIPING AND AIR 
CONDITIONING CONTRACTORS NATIONAL ASSOCIATION 


Mr. Chairman and gentlemen, my name is Joseph C. Fitts. I am secretary of 


the Heating, Piping & Air Conditioning Contractors National Association, or- 
ganized in 1889, a nonprofit, membership corporation, a national trade association 
composed of contractors who furnish and install all kinds of heating, piping, and 
air conditioning plants. We have approximately 1,300 members and 40 affiliated 
State and local associations. Our membership is truly national as it is located 
in all parts of the country, from the Atlantic seaboard to the Pacific, from the 
Canadian border to the Gulf of Mexico. The members do over one billion dollars 


a vear in volume of work. 

I appear today as the representative of the members of this national association 
to express their approval of Senate bill 848, and to ask, on their behalf, that the 
Judiciary Committee report this bill favorably to the Senate and urge its passage. 

Our members are interested in this legislation because Government building 
constitutes an appreciable percentage of the total volume available and our mem- 
bers would like to see contracts for such work awarded in accordance with proced- 
ures which would be fair to the mechanical specialty contractor as well as to the 
general contractor. We wish to see the work let by procedures which will bring 
to the Government the best services of all branches of the construction industry . 
with all the accompanying economies that can be accomplished. 





PROVISIONS CONCERNING COST-PLUS FIXED-FEE CONTRACTS 


At times emergency situations force the Government to let construction work 
on a cost-plus-fixed-fee basis. Awarding officers may prefer lump-sum contracts 
but in order to get work under way before final plans are available they resort to 
the cost-plus-fixed-fee contract. 

Senate committees have studied such contracts and have critized them because 
of the waste and extra expense which can enter this method of operation. One 
of the most serious defects in this method of operation arises when a general con- 
tractor fails to subcontract work, especially the work of the mechanical specialty 
contractors. 

Senate bill 848 does not prevent the general contractor from doing this work of 
the mechanical specialty contractors himself if he has had experience in the field, 
if he maintains an organization with the necessary knowledge and skill, if he has 
in the past done the work of the mechanical specialty contractor himself. All 
this section of the bill prevents is the general contractor from using Government 
funds to build up an organization and provide equipment for a type of work he 
is not accustomed to doing. 
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Our members think that this is a fair provision as they can see no logical reason 
for the Government to subsidize general contractors and to assist them in entering 
a field which is already crowded with competent organizations who are prepared 
to serve the Government. They see no reason for the Government to pay for the 
education of a contracting organization in the fundamentals and techniques of a 
braneh of work which is complex and in which hi skilled organizations are 
available. 

These established concerns, mechanical specialty contractors, would bring to 
their work experience gained at their own expense, skilled organizations built up 
through work in the field, equipment already at hand. They would provide know- 
how that is always of great value in the efficient handling of a project. The effi- 
cient handling of instailations in the mcchanieal lines would create savings on 
cost-plus-fixed-fee work which would benefit the Government directly, while in- 
direct savings would be created through trouble-free operation of equipment 
properly installed. 








PROVISIONS CONCERNING LUMP-SUM CONTRACTS 


The section of the bill referring to lump-sum contracts provides a bidding pro- 
cedure which will eliminate the motive for bid shopping—extra dollars in the 
general contractor’s pocket. 

The procedure is simple and direct 

The agencies which let contracts for Government work under authority granted 
by the Congress of the United States are directed to require the general contractor 
to give the names of the mechanical specialty contractors to whom he will sublet 
the work and the amount of each of these contracts. The section further provides 
that if there is good and sufficient reason the general contractor can change from 
one mechanical specialty contractor to another at a lower price and that the benefit 
of the difference in price shall acerue to the Government 

This section does not bar any general contractor from doing his own mechanical 
work if he so desires. He is risking his own capital so the only requirement is 
that he declare he is going to make his own mechanical installations. 

The effect of this procedure will be to eliminate the shoddy practice of bid 
shopping which now afflicts our construction industry like a cancerous growth. 

Ethical general contractors abhor bid shopping as much as the specialty con- 
tractors. It means they must operate in a very unstable market and guess what 
the unethical contractor can do in the way of beating down prices. The specialty 
contractors are the victims of the practice. The Government does not benefit 
The only one who profits is the general contractor who pockets the difference 
between the bids he originally received and the final price at which he buys after 
he gets his own contract at the first bid submitted by him. 

Congress and the buying public have recognized the fairness of a one-price 
system. Our great department stores and chain store organizations have been 
built on the basis of one price to all. While construction does not bind itself 
readily to a chain-store pricing method, fairness to both buyer and seller would 
result from the elimination of haggling between the successful bidder general 
contractor and the prospective subcontractors who are seeking work from him. 
The proposed procedure would eliminate this haggling and would result in better, 
more stable conditions in the industry. 

I have been employed in the national office of the Heating, Piping and Air 
Conditioning Contractors National Association since 1919 and know that I am 
expressing the desire of the members of this national association when I ask the 
members of this committee to report Senate bill 848 favorably and to press for 
its adoption in the Senate. 

It is legislation that will benefit the Government by bringing to Government 
work a higher grade of mechanical specialty contractors who will not submit to 
the prevalent bid shopping that is the present practice. It will benefit the Govern- 
ment by requiring on cost-plus-fixed-fee work that installations be made by skilled, 
experienced contractors. It will benefit the Government by assuming that any 
savings in lump-sum contracts will accrue to the Government rather than to the 
general contractor 

It will benefit the ethical general contractor by permitting him to operate 
in a more stable market without fear of the other type of contractor who is willing 
to subject his subcontractors to the pressures of bid shopping. 

It will benefit the mechanical specialty contractor because he will know that 
he wins or looses the job in his first fair price without having to spend the time 
and energy that is involved in the haggling now prevalent. 
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And may we point out that this legislation will also benefit labor. It is a 
well-recognized fact that in the construction industry the contractor who gets 
a job at too low a price tries to recoup by driving his labor. The contractor who 
has a fair price expects a fair day’s work from his labor but is not forced to drive 
his men to save his own neck and try to retrieve a profit in spite of his own bad 
bidding 

With these benefits from the proposed procedures, the members of the Heating, 
Piping and Air Conditioning Contractors National Association believe that Senate 
bill 848 should be enacted. 





STATEMENT OF PAUL STROMBERG, VICE PRESIDENT OF THE SHEET METAI 
ConTRACTORS NATIONAL ASSOCIATION 


[ am glad to have the opportunity to present the following statement on the 
Federal construction contract bill, 8. 848, under consideration by subcommittees 
of the United States Senate and House of Representatives. This statement is 
made on behalf of the Sheet Metal Contractors National Association with head- 
quarters at 170 Division Street, Elgin, [ll., of which | am vice president. 

This association is a nonprofit national trade association, representing sheet 
metal contractors all over the United States. It has over 1,200 members organ- 
ized in local chapters. 

I, myself, am the proprietor of Stromberg Sheet Metal Works in Washington, 
D. C. I have been in the sheet metal contracting business for the past 25 years, 
and am qualified to handle sheet metal contracting on almost any type of Fed- 
eral project. During the war my company acted as prime contractor on a num- 
ber of Federal jobs and as subcontractor on large Federal projects at Quantico, 
Fort Belvoir and elsewhere in this area. 

My company does not act as subcontractor on any Federal job at the present 
time because we deem it uneconomical to expend the large sums of money neces- 
sary to estimate sheet metal work on Federal jobs under the present conditions 
prevailing in the industry in which our bids would be or are likely to be shopped 
or chiseled, even though we are the low bidder to the contractor who secures the 
work. I mention this only to illustrate my personal acquaintanceship with the 
problem to which the bill under consideration is directed. 

Sheet metal contractors do a variety of contract work, including ventilating, 
air conditioning, industrial waste and fume removal, sheet metal fabrication, warm 
air heating for homes, and commercial and industrial structures. Sheet metal 
contractors are generally classed as small business with annual volumes ranging 
from a few thousands of dollars to upwards of $1 million gross. 

The members of our association include both union and nonunion contractors. 
The union contractors generally employ the members of the Sheet Metal Workers 
International Association. 

The national association of which I am vice president has officially and formally 
considered this legislation, through its officers and national convention, and has 
endorsed it. My personal contacts with the members of the local sheet metal 
contractors association of which I am past president, and with the sheet metal 
contractors throughout the United States at conventions and other meetings, leads 
me to believe that the local sheet metal contractors are unanimously in favor of 
this legislation, and that the sheet metal contractors throughout the United States 
overwhelmingly endorse the objectives and provisions thereof. 

We believe it is in the interest of the small-business men who are members of 
our association and also in the interest of the Government that Congress take 
favorable action on this legislation. This bill would establish nonrestrictive rules 
under which the Government would do business with its purchaser of construc- 
tion services. Obviously it is up to the Government to establish the rules under 
which the Government itself purchases goods and services. 

We believe it would insure to the Government the advantage of obtaining the 
lowest competitive subbids and thus secure for the Government a lower cost of 
eonstructior The present Federal projects are not receiving the benefit of 
active competition. As mentioned above, my company is not submitting bids 
as subcontractor on Federal jobs and will not do so except in particular instance 
where we are thoroughly familiar with the contractor and know that our sub- 
bids will be fairly dealt with. My contacts with industry show that this is the 
situation all over the country and that if this legislation were passed a great 
many of us who now refrain from bidding on Government jobs would be very 
glad to spend the time and money necessary to prepare the lowest possible sub- 
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bids on a competitive basis. In this connection, I personally know that bid 
shopping is engaged in on Federal construction in this area, and of bid shopping 
on a large Federal project in this area which is going on at this date. I under- 
stand this unfortunate situation in this area is typical of conditions on Federal 
construction all over the country. 

I would like also to mention specifically the cost-plus provisions of this bill. 
My experience on wartime construction where many jobs were on a cost-plus basis 
leads me to believe that it would be highly beneficial to the Government as well 
as the mechanical specialty contracting industry. When the general contractor 
gets the large cost-plus contract without requirement that he subcontract mechan- 
ical work when he has no experience on such work, he is very apt to attempt to do 
it anyway and through his inexperience greatly increases the cost to the Govern- 
ment of the construction. 

In closing, I would like to say that this statement has been approved by the 
president of the Sheet Metal Contractors National Association, Mr. Angelo 
Hoffman of Milwaukee, Wis., and the executive secretary, Mr. J. D. Wilder of 
Elgin, Ill, and it has been authorized in behalf of all of the members of the 
association, 








STATEMENT OF D. W. Tracy, INTERNATIONAL PRESIDENT OF THE INTERNATIONAL 
BROTHERHOOD OF ELECTRICAL WorK®ERs (AFL) IN Support or H. R. 1825 


This statement is submitted by D. W. Tracy, the international pré pr nt of the 
International Brotherhood of Electrical Workers which is an affiliate of the Build- 
ing Trades Department of the American Federation of Labor. The office of the 
international union is located at 1200 15th Street NW., Washington 5, D. ¢ 

Electrical workers who are members of the IBEW are employed by electrical 
contractors and they perform ete nately 85 percent of the volume of new 
electrical construction work in the United States. More than 110,000 members 
of the IBEW find employment with approximately 10,000 independent electrical 
contractors. The IBEW also represents more than 400,000 employees in other 
branches of the electrical industry such as electric light and power, electrical 
manufacturing, radio and tclevision, telephones and railroads 

As we understand the bill it has two main objectives: (1) to require that me- 
chanical specialty work, such as electrical work, which is normally rane acted 
to mechanical specialty contractors shall be performed in the same manner when 
undertaken on cost-plus contracts for the Government; and (2) that the unfair 
practice of bid shopping be prohibited on lump-sum construction contracts for 
the Government. The IBEW is heartily in support of the bill and its objectives 
because the enactment of the bill will serve not only the public interest, but also 
will help to promote and advance the conditions of labor in the specialty trades. 

The IBEW has been in existence for more than 60 years. During that time we 
have observed the trend of having the electrical work on construction jobs per- 
formed by employers known as electrical contractors who specialize in the per- 
formance of electrical work. It has been our experience, draw n from our work on 
the building jobs, that this is a more efficient and economical method of production 
than having this specialized and technical work performed by contractors who 
endeavor to assume responsibility for each of the various trades whose cooperative 


effort is required in the actual completion of a building. As skilled craftsmen we 
are interested in the quality of the work which we perform as well as our com- 
pensation. Our own continued success depends in the long run on the productive 
results of the work we do. We know that the final result of our effort depends 


upon high quality supervision and competent electrical engineering staffs. 

It is apparent that there would be a better quality of supervision and engineering 
work when the electrical part of the construction is performed by an electrical 
contractor who has devoted his financial resources and his efforts to the develop- 
ment of a position in the industry based upon specialization rather than a general 
interest in the construction field. Our experience confirms what common sense 
would expect. Weare, therefore, very much in favor of those provisions in the bill 
which require that the normal practice of the construction industry with respect 
to the subcontracting of electrical work be carried over into the Government 
construction field. 

There is another general consideration in this connection which should be 
emphasized in the public interest. All parts of the publie are eae I believe, 
with respect to the desirability of protecting small business enterprises against the 
encroachments of giant corporations. There are general declarations of interest 
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in this connection by the Congress and there is a general realization that emer- 
gency conditions arising out of the allocation of large proportions of our productive 
facilities and materials to defense work have a tendeney to favor the larger enter- 
prises. If we are to retain our system of private enterprise, smell business units 
must not be lest sight of when defense contracts are let by the Government. 


We believe it is important to recognize thet this concern for the small business 
enterprise does not 2rise only out of a desire to see thet the smell business enter- 
prises secure a fair share of the Government work. Through allocation of mate- 
rials to defense production a necessary reduction is made in the amount of work 
which would normally be done for nondefense | urpeses. Aggressive efforts must 
therefore, be made to see to it that the diversion of facilities and materials to de- 
fense work is not permitted to destroy or substantially change the existing pattern 
of reletionships between the specislty contrectors, such as the electrical contrac- 
tors, and the general contract>rs in the building and construction trades. 

The accomplishment of the generally agreed objective of maintaining the 
position of small business must be gained by specific legislation rather than by 
general statements of policy which are not based on an effective operating pro- 
cedure. In this respect we think that the bill which is before this committee is 
a practical step in protecting the position of small business since the specialty 
trades, including electrical work, are one of the biggest fields where the small- 
business man still retains an important place. 

In our industry, for example, approximately 80 percent of the total number of 
electrical contractors engage 10 or less employees. The electrical contracting 
industry continues to operate in the old tradition where a man tan enter the 
industry as an appren tice and work his way up to the point where, by the demon- 
stration of ability, he can become an employer in his own right. We think this 
is a good thing and should be encouraged. 

The trend of employer organization in the electrical contracting industry, 
which has been mentioned above, has resulted in a more favorable situation for 
electricians than would otherwise be the case. Almost all the labor agreements 
which the IBEW has entered into are with electrical contractors. There are a 
few exceptions where the IBEW has made direct labor agreements with large 
interstate general contractors who maintain separate electrical departments. 

As you know, the building and construction industry differs from other industries 
such as manufacturing because there is no fixed place of employment. A man who 
becomes an employee in a manufacturing plant has; a definite place of e mploy ment 
which will continue as long as the productive facility maintains its operation. In 
the building trades an employee goes to work on a job which will continue for a 
shorter or longer period, depending upon the size of the particular job. His work 
on that job is necessarily of temporary duration because his employment ceases 
when the building is completed. Under these circumstances, a system of em- 
ployer organization in which the individual electrician must look for employment 
to the particular general contractor who happens to have a large job would mean a 
great deal of interruption in the continuity of that electrician’s employment. We 
have found that a much greater stability of employment has resulted from the fact 
that our members generally work for electrical contractors who undertake the per- 
formance of the great bulk of the electrical work in the community. In this way 
an electrician can be utilized on a number of electrical jobs being performed by ¢ 
particular electrical contractor and he may even establish, depending upon his 
merit, a relationship with the particular contractor which results in assured annual 
employment as a keyman, 

Our agreements in the electrical contracting industry are usually made with 
associations of electrical contractors in a particular area and cover all the union 
employers in that area on the basis of identical wages, hours, and working condi- 
tions. We have also established in this specialized industry a council on indus- 
trial relations to handle disputes which might otherwise lead to strikes. This 
council has been in existence for more than 30 years and has established one of the 
best records in the building and construction industry for the settelment of labor- 
management disputes without strikes and without governmental intervention. 
This record of peace in the electrical contracting industry, we suggest, is a point 
which should be taken into account in the matter of Government construction 
work where the national need is for uninterrupted production. 

For the considerations which have been outlined the IBEW is strongly of the 
view that the enactment of those provisions of the bill which would maintain 
existing pattern of subcontracting electrical work in the field of Government con- 
struction is vitally necessary to the maintenance of stability of employment among 
the highly skilled electricians who constitute our membership in the building 
trades, 
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The IBEW also strongly supports the provisions of the bill directed against the 
unfair practice of bid shopping. We are sure that you will have substantial evi- 
dence in the record of this hearing of the unfortunate effects of this practice on 
business and the public. The union representing the employees in this industry 
is deeply concerned over the growth of the bid-shopping practice in Government 
work because we know that where an unscrupulous general contractor engages 
in this practice the final effects of it are felt adversely by labor. When an elec- 
trical contractor is placed in the position of having to make a “gambling’’ bid 
after having been subjected to this practice, the electrical contractor may try to 
work his way out of a loss on the job by looking for shortcuts. He can only come 
through by either increasing production per man-hour, which calls for the estab- 
lishment of workloads in excess of reasonable production standards, or by trying 
to effect a reduction in the standards applicable to legitimate contractors with 
respect to wages, hours, and working conditions. In either event the hard and 
laborious effort of the IBEW to improve the conditions of the electricians in the 
building trades is placed under severe pressure. We are of the opinion that the 
enactment of this bill will, therefore, go a long way toward maintaining the fair 
standards of productivity, wages, hours, and working conditions which have been 
achieved in the electrical trade. 





UNITED ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND Pipe INDUSTRY, 
OF THE UNITED STATES AND CANADA, 
Washington, D. C., April 13, 1953. 
To the Antitrust and Monopoly Subcommittee of the Senate Judiciary Committee 
and the Claims Subcommittee of the House Judiciary Committee. — 

GENTLEMEN: My name is Peter T. Schoemann and I have been the acting 
general president of the United Association of Journeymen and Apprentices of 
the Plumbing and Pipe Fitting Industry of the United States and Canada since 
January 20,1953. My address is Suite 502, Ring Building, 1200 18th Street N W.., 
Washington, D. C. 

I desire at this time to express on my own behalf and on behalf of the member- 
ship of the United Association of Journeymen and Apprentices of the Plumbing 
and Pipe Fitting Industry, our approval of Senate bill 848 and to urge that the 
committee report favorably on it. I have had the opportunity to watch the 
operation of similar legislation in the State of Wisconsin for many years. The 
Wisconsin State law, which calls for the separation of contract, has had the effect 
of eliminating bid shopping and other questionable business practices and, in my 
opinion, has not increased the cost of construction to the State or any of its political 
subdivisions. 

I am at this time attaching a copy of a statement entered into the record last 
year by Mr. Martin P. Durkin, then general president of the United Association 
of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, when 
he urged the committee to report favorably on the proposed Federal Construction 
Contract Act of 1952, then known as Senate bill 2907. 

Please accept the statement of Mr. Durkin as a reflection of our sentiment 
regarding the present proposed legislature. 

PETER T. SCHOEMANN, 
Acting General President. 





STATEMENT OF MartTIN P. Durkin, GENERAL PRESIDENT, UNtTED ASSOCIATION 
OF JOURNEYMEN AND APPRENTICES OF THE PLUMBING AND Prree Firtina 
INpDuUsTRY OF UNITED STATES AND CaNaDA, RE S, 2907 


My name is Martin P. Durkin. I am general president of the United Asso- 
ciation of Journeymen and Apprentices of the Plumbing and Pipe Fitting Indus- 
try of the United States and Canada. My address is Room 502, Ring Building, 
Washington 6, D.C. The United Asscciation is an international labor organiza- 
tion, affiliated with the American Federation of Labor and the building trades 
department of the American Federation of Labor. 

The membership of the United Association comprises both journeymen plumbers 
and steamfitters and apprentices. They are employed by some 20,000 master 
plumber firms and approximately 2,000 heating, piping, and air-conditioning 
contractors. The overwhelming majority of these plumbing and heating con- 
tractors are small business concerns, These small mechanical specialty con- 






40) FEDERAL CONSTRUCTION CONTRACT ACT 


tractor employers employ more than 200,000 members of the United Association 

Speaking for and on behalf of the membership of the United Association, we 
urge the committee to report favorably on the proposed Federal Construction 
Contract Act of 1952, Senate bill 2907. We have watched with growing concern 
the spread of two unfair trade practices that injure our specialty contractor 
employers, and which we consider harmful to the interests of the membership 
of our union. 

One is the trend in Federal Government to discriminate against the small-busi- 
ness man specialty mechanical contract on major Federal work projects in con- 
tracting work out on a cost-plus fee basis. This uneconomical practice seems to 
have spread to and infected some private construction, particularly that done 
under Federal subsidy or stimulation. Section 2 of 8. 2907 deals with cost-plus 
contracts only and is designed to prevent a general contactor from undertaking 
at Government expense and without responsibility as to cost of mechanical 
specialty work such as electric, heating and plumbing work, with which he has 
no previous experience, and which he normally subcontracts to mechanical 
specialty contractors. The reasoning behind the bill is that a person without 
previous experience and technical qualifications in specialized mechanical equip- 
ment has no right to undertake such work on a cost-plus job and thereby gain 
his experience and know-how on this type of work at public expense 

The master plumbers and heating, piping and air conditioning contractors, for 
the most part are small contractors. A large majority of them have served their 
apprenticeship at the trade, worked as journeymen plumbers, steamfitters or air 
conditioning and refrigeration fitters, and then enter into a mechanical specialty 
contracting business of their own. From their previous years of experience in 
learning the science of plumbing, heating and refrigeration, they have made great 
advancements and achievements in their fields that have brought health and 
comfort to the life of every American citizen. Most of the master plumbers are 
licensed and bonded by either State or municipal statute, as well as many heating 
and air conditioning contractors. 

The mechanical specialty contractors are specialists in their particular fields. 
They have developed all the modern plumbing and heating equipment. They 
have developed special tools and equipment for the installation of plumbing, 
heating and air conditioning equipment. They have the skill and know-how 
of their business. The general contractor knows little or nothing of the plumbing 
or heating business, or of the problems or science involved in the particular trade. 
Cost-plus contracts for mechanical specialty work awarded to a general contractor 
who normally will employ mechanical specialty subcontractors are an immense 
waste of public moneys because it amounts to nothing more or less than a Gov- 
ernment subsidy of big business by which the small specialty contractor may be 
eliminated from the national economy. On the taxpayers’ money, the general 
contractor is experimenting and learning the know-how in the plumbing, heating 
and refrigeration field. The plumbing end heating contractors are skilled, 
specialty contractors, and can do the work more efficiently and inexpensively; yet, 
under the present setup of cost-plus fee contracts policy, the general contractor is 
undertaking these specialty-contract jobs at greater costs of public funds. 

There is still another unethical practice by which numerous general contractors 
after securing an award from the Government on a lump-sum basis involving 
plumbing and heating work, shop the bids to the various mechanical specialty 
contractors after they have received an award for the work based on legitimate 
bids received from mechanical specialty subcontractors. 

Section 3 of 8S. 2907 dealing with lump-sum contracts is designed to prevent 
unjust enrichment of unscrupulous general contractors in shopping the bids of 
their mechanical specialty subcontract after a contract award has been made by 
the Government at a figure based upon legitimate bids prepared by such mechani- 
cal specialty subcontractor. This bill does not prevent a specialty subcontractor 
from securing mechanical specialty work to be done at a cost lower than that 
indicated on the bid upon which the contract price was originally based but 
provides that any saving in doing so shall accrue to the benefit of the Federal 
Government by reduction of the general contract price. In other words, section 
3 gives to the Federal Government the savings where the work is done less than 
the bid price upon which the contract is awarded to the general contractor. As 
the practice now stands, the general contractor takes the benefit of the profits 
by the shopping of the specialty contractors’ bids. In the proposed bill the sav- 
ings will inure to the Federal Government and the taxpayer. 

The present unfair practice is sapping the strength and vitality of the specialty 
subcontractor by forcing him to work at or below the normal cost of production to 
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such an extent that he cannot be a stable employer of journeymen plumbers and 
steamfitters. The master plumber or the heating, piping, and air-conditioning 
contractor whose contract is chiseled to the point of no visible profit has no 
interest in the job other than to save as much as he can out of the wreckage 
Inevitably, this shopping of bids hurts the journeyman plumber and steamfitter 
and, indeed, the owner, which in the case of Federal work, is the taxpaver 

There are other ill effects of this unfair practice Under such circumstances 
a job arags; there is no enthusiasm; the men become dissatisfied, and if worst comes 
to worst, the contractor folds, leaving loss, inconvenience and disruption to the 
worker. 

We have found over the vears that the mechanical specialty contractor more 
nearly provides these desirable conaitions and we have faith in him that he will 
continue to do so if given half a chance. He is not being given a fair chance when 
he is forced to be the continual victim of the chisel 

In recent months the United Association in cooperation with the organizations 
of employing mechanical specialty contractors in our trade has established a 
procedure for the orderly settlement of disputes between emplover and employee 
We hold high hopes that this machinery of voluntary arbitration will be of benefit 
to the employer and employee parties concerned, but also of very real value to the 
public in that it will diminish or eliminate the possibility of work stoppages. That 
is a result of our working together with our specialty contractor employers and is 
one more reason why we are interested in their stability and prosperity. No one 
else has been interested in helping us build the foundations of sound employer- 
emplovee relationships. ; 

In closing we desire to make a further observation that jointly with the master 
plumbers and the heating, piping and air-conditioning contractors we have an 
apprenticeship training program in operation in every State in this country 
This apprenticeship training program for both the plumber and steamfitter is 
jointly financed by the contractors and the local unions of the United Association. 
This program develops plumbers and steamfitters and air-conditioning mechanies. 
The specialty contractor pays one-half of the cost of the training of these future 
mechanics. They are building a reservoir of skilled mechanics that are needed in 
the present defense program. The general contractor contributes nothing to the 
development and training of the apprentices, but unjustly reaps the rewards of 
their skill by the present Federal Government contract practice. Stable employ- 
ment is needed in the plumbing, heating, piping, and air-conditioning industry in 
order that these apprentices may have on-the-job, as well as classroom training 
They receive all of their training from the small specialty contractor. 

The proposed Federal Construction Act of 1952, S. 2907, is an important, 
progressive step toward protecting our employers against unscrupulous chiseling 
which reduces their ability to give us job opportunities and job security and stable 
employment for the training of our apprentices. We endorse it and urge the com- 
mittee to report it favorably. 


THe STANDARD ELEctTRIC TIME Co., 
Springfield, Mass., April 6, 1953. 
Hon. Witu1aAmM B. LANGER, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 


Dear SENATOR LANGER: Our company over the 29 years I have been with it, 
and before, has been a supplier of electric clock systems for schools and institu- 
tional buildings, including Federal buildings, and also a supplier of electric signal 
systems for hospitals. On practically all new construction, including Federal, 
our equipment is sold to the electrical contractor, whether prime or sub, since 
the equipment is detailed in contract specifications. 

The National Electrical Contractors Association has called to our attention 
the Federal Construction Contract Act of 1953, S. 848, which I understand is 
soon to come before your Judiciary Committee. 

By this letter we wish to go on reeord with your committee as being in favor 
of the passage of this bill, particularly its lump-sum contract provisions. 

These provisions would, in my opinion, go a long way toward stopping thx 
chiseling of electrical subcontractors by prime contractors on Federal construction 
projects. 

As a salesman for this company for 9 years, I had first-hand, sad experience of 
being chiseled by electrical subcontractors because many or most prime general 
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contractors on Federal jobs auctioned off the subcontracts after they once had 
their contract awards. 

This chiseling practice is not a healthy one. So far as the building owner is 
concerned, and in this case we’re talking about the Federal Government, it 
involves the possibility or proabability of his getting inferior workmanship, 
because a contractor who takes a job for less than it is really worth naturally 
does everything permissable to keep the cost to the minimum, and sometimes 
some contractors might do things which would not be permissable if they were 
known about. 

I do not know whether the Federal Construction Contract Act makes any 
stipulations as to Miller Act payment bonds. I hope that the act will be so written 
as to make mandatory such bonds protecting subcontractors and materialmen, 
During World War II and since, such payment bonds are waived on many 
Government contracts. 

For your information, our company is a relatively small one with employees of 
approximately 350 and sales of approximately $4 million per year. 

Very truly yours, 
H. W. Anaier, Treasurer. 


MECHANICAL CONTRACTORS ASSOCIATION OF MARYLAND, INC., 
Baltimore, Md., April 3, 1958. 
Senator WILLIAM LANGER, 
United States Senate, Washington, D. C. 


Dear SENATOR LANGER: I am writing you in regard to the Federal construc- 
tion contract bill (8S. 848) which hearings have been set for April 14, 1953. 

Our association consists of 28 members and includes all of the large mechanical 
contractors in Baltimore City. 

We are very much in favor of this bill inasmuch as our members are subcon- 
tractors on Government construction work and on all work of this type, they are 
subjected to chiseling of their prices by the general contractor and we feel that 
this bill is a very large step in the right direction in eliminating this evil. 

Thanking you for your consideration in thas matter, I remain 

Very truly yours, 





Joun H. Zink, Jr., Secretary. 


NortH CAROLINA ASSOCIATION OF 
PiumBING & Heatina Contractors, INc., 
Charlotte, N. C., March 25, 1958. 
Hon. Wriii1amM LANGER, 
Chairman, Senate Judiciary Committee on Monopoly, 
Senate Office Building, Washington, D. C. 


Dear SENATOR: Our organization, comprised of over 100 leading plumbing and 
heating contractors, its members representing the entire area of the State of 
North Carolina, is very much concerned over 8. 848. 

Please be advised that this association of small businessmen is strongly in favor 
of the passage of this bill, and we urge favorable consideration by your committee. 

The mechanical contractors in this State have long experienced working under 
a complete separation of contracts on State, county, and municipal public-works 
projects. This bidding and awarding procedure, which has worked hardship on 
no one concerned, has saved the taxpayers of the State of North Carolina con- 
siderable money, and has provided them with well-constructed public buildings. 
It has long had the support of the awarding authorities involved as well as North 
Carolina’s leading architects. It has provided a chance for qualified mechanical 
contractors to perform work without a financial loss to themselves and without 
any undue extra reward to general contractors through the redundent practice of 
bid shopping or bid peddling. On this particular type of work, bid shopping and 
bid peddling ceased with the adoption of our law in 1931. 

It has further provided an equal opportunity for all qualified mechanical con- 
tractors to bid in open competition on such projects, and has precluded the chance 
of a small group of large contractors’ securing all such work. 

We do concede that many fine and reputable generel contractors abhor the 
practice of bid shopping which is prevalent in many States, and in this State on 
Federal and private work. These same general contractors argue that the indus- 
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try can cleanse itself without the need of special legislation. It is this last thought, 
which we do not concede, by virtue of the fact that here in North Carolina (as 
stated above) our State and municipal projects are clean where we have a law 
but on Federal and private work, the evil practices persist where there is no law 

To further substantiate our contention: The Associated General Contractors 
of America, which organization opposes any legislative action, but which agrees 
that evil practices exist, states that its members subscribe to a code of ethies 
which precludes the practices of bid shopping and bid peddling. The AGC also 
argues that, through so-called industry cooperation, these practices will become a 
thing of the past. Unfortunately, the general contractors organization does not 
include all operating general contractors. These nonmembers subscribe to no 
such code of ethics and do not take part in any intraindustry cooperative pro- 
gram. How then is it best to outlaw the abominable bidding practices that are 
most prevalent, particularly on Federal projects? 

It is our contention that only through the enactment of suitable legislation can 
we expect to clear up the muddy water which has been brought about by, not 
only itinerant general contractors, but also by the complete lack of regard on the 
part of certain governmental agencies for the welfare of the taxpayers of this 
eountry in general and for the continued existence of thousands of small-business 
men in particular. 

Respectfully yours, 
R. S. Hunt, Erecutive Manager, 





VIRGINIA AssocIATED PLumMBING & HEATING ConrrRacTors, INC., 
Richmond, Va., March 26, 1958. 
To the Senate Judiciary Subcommittee on Monopoly: 

GENTLEMEN: The 367 members of this association unanimously support and 
request your approval of Senate bill 848. 

For many years we have been attempting to eliminate the abuse of bid peddling, 
and under the leadership of the Virginia chapter, American Institute of Architects, 
a voluntary plan to have architects require general contractors to name their 
subbidders was adopted. However, the general contractors have refused to 
take this means of eliminating abuses, and with the diminishing of construction 
work, the peddling of bids in this area has been getting worse. 

We believe the enactment of Senate bill 848 will protect the Government 
against shoddy work which always accompanies cut prices, and will protect 
the subcontractors against unfair competition. We urge the committee to report 
this bill favorably and to support its passage. 

Cordially, 
B. Y. Kingery, Executive Manager. 





NASHVILLE, TENN., April 10, 1953. 
To the antitrust and Monopoly Subcommittee of the Senate Judiciary Committee and 
the Claims Subcommittee of the House Judiciary Committee: 

The Neshville chapter of the Netional Flectrical Contractors Associetion on 
behslf of its follewing 10 rermanent and 10 temporery members operating in 32 
counties in middle Tennessee 9nd 7 counties in Kentucky, wishes to record its 
strong endorsement of 8. 848 and H. R. 1066, by cur Congressmen, Representative 
J. Perey Priest, both measures being known as the Federal Construction Contract 
Act. 

Permanent: 

Bond Electric Co., Nashville. 
Edenfield Electric, Ine., Nashville. 
George D. Edwards Electric Co., Nashville. 
Gore Electric Co., Nasvhbille. 
Hansberger & Lampley, Neshville. 
John W. Morris & Sons Electrie Co., Nashville 
Ramsey Electrie Co., Neshville. 
Sadler Electric Co., Neshville. 
Stensell Electric Co., Nesbville. 
Wilson Eleetrie Co., Nashville. 
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Temporary: 
Evens Electrical Construction Co., Kanses Citv, Mo 
Fischbach & Moore, Inc., of Georgia, Atlante, Ga. 
Franklin Flectrie Construction Co., Pittsburgh, Pa 
Gerson Flectric Construction Co., Chicago, Il 
Jackson Electric Co., Birmingham, Ala. 
Ling Electric Co., Delles, Tex. 
Miller Electric Co., Jacksonville, Fa. 
fandall Flectrie Co., Spartanburg, &. C. 
Reynolds Electrical & Engineering ‘ , Ine., El Paso, Tex. 
White Electrical Construction Co., Colaniven, Ga. 

The temporary members are, of course, those whose principal places of business 
are outside the areas served by this chapter, and who are working only temporarily 
(though this will be for 2 or 3 years in some instances) on projects in our area, 
In the case of all of our temporary members, except Jackson Flectrie Co., the 
projects are solely for the Federal Government, mainly at Arnold Engineering 
Development Center, Tullahoma, Tenn, and at Fort Campbell, Ky. and 
Tenn. The Jackson Electric Co. job is also for a governmental agency—that is, 
the city of Murfreesboro, Tenn. The electrical contracts on which our temporary 
members are now working for the Federal Government are valued at several 
million dollars. Some of the jobs of our permanent members are also on Federal 
contracts For example, Edenfield Electric, Inc., is doing all the electrical work 
under the prime contractor, Maxon Construction Co., on a half-billion dollar 
expansion of the Atomic Energy Plant at Oak Ridge, Tenn. 

We do not believe that the evils of bid shopping and peddling are more prevalent 
or vicious anywhere in the United States than they are, and have been, in our 
area during the past few os and the condition gets worse as time goes on. It 
occurs in some form, usually to a large degree, in connection with every job on 
which bids are solicitied for public opening, and on many private jobs for which 
there are no public openings. It affects all branches of the subcontracting 
industries, not electrical alone. 

Informal polling of various subcontractors in different crafts in this area has 
led me to believe that, of the several dozen general contractors with extensive, 
local operations, there are only 3 or 4, at most, who are trusted by the subcon- 
tractors as not likely to shop their bids or reveal them to competing subcontractors 
prior to the opening of general bids. However, this figure shrinks to a single 
general contractor—only one of all those operating on a large scale in this area 
who is regarded as refraining from shopping after awarding of the general 
contract This is a disgrace to the general-contracting industry, and to all but 
one of its members in this vicinity. 

The general contractors constantly complain of subbids reaching them withi1 
the last 2 or 3 hours, or less, prior to opening of the general bids. The reason for 
this is simply that the general contractors have demonstrated they are not worthy 
of being trusted with the subcontractors’ bids for any longer periods; and it is 
hoped by the subcontractors that the general contractors will have only time 
enough to finish preparing their bids, with less chance to shop for lower bids or to 
reveal the subbids to the subcontractors’ competitors. This situation will be 
corrected only when something is done that will give the subcontractor protection 
from the misuse of his bid. The provisions of 8. 848 will materially help in the 
ease of Federal projects, and the influence should spread to other work. 

There can be no question but that the Federal Government (as well as all other 
customers of the contracting industry) is being cheated of the advantages of free 
and unrestricted competition among bidders, both general and subcontractors, 
under present conditions. It is common locally for a subcontractor either to 
refrain entirely from bidding, or to submit an artificially high bid to a general 
contractor whom he does not trust to honor the privacy of his bid, and some of 
the most notcrious bid shoppers rarely get the “best” bids of any of the sub- 
contractors in any of the crafts. Thus, they must gamble upon their ability to 
get the work done for less than the quoted prices, and they must make their 
general bids high enough to take care of the additional risks they assume in such 
gambling. This becomes important when it is remembered that only a few 
general contractors in this area are fully trusted prior to the letting of a bid 
and only one after the letting. Such conditions make the pricing of construction 
work largely a guessing game instead of a business transaction. 

Obviously, a general contractor cannot engage in, or profit from, bid-shopping 
unless he can find pabenates actors who are willing to participate. In an industry 
as highly competitive as subcontracting in this area, it is not difficult for the 
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general contractor, after getting a monopoly on a job, to persuade or frighten 
the small subcontraztors—and many of them are relatively small—into taking, 
or offering to take, a job at a price too low to permit completion of the work in 
accordance with specifications at a profit to the subcontractor. The consequence 
is that these smaller subcontractors set the price for all subcontractors, and the 
ethical, responsible subcontractor has only the choice of going out of business or 
taking jobs at less than he knows he should. The more there are who leave the 
field in disgust, the more likelihood there is of restricted competition, and event- 
ually inflated prices to the customer. No code of ethics or of fair trade practice 
can work under these conditions, as long as there are any who will not abide by 
them. 

Substantial attempts have been made locally, particularly in the last year, to 
eliminate or reduce the prevalence of bid-shopping and peddling. These have not 
been fruitful, and the reason for failure to date is that the general contractors and 
some of the architects, whose cooperation has been solicited, have insisted that 
the evil can be-corrected by unilateral action of the subcontractors, Admittedly, 
it would be a fine thing if the subcontractors would sit down and pledge to each 
other that from this day forward they would not participate in bid shopping and 
peddling and then would adhere to that pledge 100 percent-—but utopia is not 
with us and human nature cannot be so easily changed. Moreover we have 
antitrust laws and jails for violators. 

In April 1952, this chapter and the Nashville Contractors Association (whose 
membership is comprised of over 100 subcontractors in all crafts of the construction 
industry) selected a liaison committee to discuss with the general contractors and 
architects of this area ways and means of overcoming bid-shopping. 

Committee representatives on August 12 attended a meeting of the local chapter 
of the American Institute of Architects and asked their support of a voluntary 
plan to stop bid-shopping patterned after S. 848 which requires the general 
contractors to list the names of subcontractors whose bids were used in the 
preparation of their bids. The architects stated no action could be taken without 
polling the membership and that we would be notified later of their decision. Ws 
were never able to elicit a reply—one way or other—which confirmed our growing 
belief that remedial legislation was the only answer. 

The committee also contacted the general contractors in an effort to work out a 
voluntary solution, patterned after the 3-way agreement in South Carolina 
between the AITA—the AGC—and the specialty contractors. On August 18, 
1952, four local AGC representatives were guests of the subcontractors at a 
luncheon to study ways of stopping bid-shopping. The South Carolina plan was 
the basis of discussion, which ended with no visible hope of a cooperative solution. 
The attitude of the general contractor representatives, which included the presi- 
dent of AGC organization in Tennessee, is reflected in their spokesman’s statement, 
who in effect said, ‘‘bid-shopping is bad—it should Fe stopped—but human nature 
being what it is, I don’t see any possible way of doing it.” 

There are some very effective means of highly questionable legality that could 
be employed to reduce bid-shopping, such as agreements to boycott general 
contractors known to be bid-shoppers. However, most of the subcontractors 
are not outlaws and do not want to engage in such practices. They need the 
assistance of law to balance the scales and give them an even break, which is all 
they are asking. 

I can name two projects involving Federal funds in our chapter area within 
the past year on which bid-shopping has occurred. There are numerous private 
jobs that could be mentioned Of course, the very nature of the evil is such that 
it is difficult to obtain full and documented facts about bid shopping, for few 
general contractors or subcontractors are so bold or shameless as to admit readily 
their participation in the practice, but reasonable inference and deduction make 
the participants known to those interested in knowing. More concrete facts 
could easily be established in any case of suspected bid shopping by those armed 
with the power to subpena records and witnesses. The two projects I have in 
mind are these: 

1. Two public housing projects at Murfreesboro, Tenn., 30 miles from Nash- 
ville—designated as Tenn. 20-1 and Tenn. 20—2 and to be financed with Federal 
funds—general bids were opened February 28, 1952. The general contractor 
who received the award was Helrich Construction Co. of Knoxville, Tenn., at 
$1,518,567. Helrich accepted subbids before submission of his bid. A repre- 
sentative of that general contractor advised Ray Steagald Electrical Contractors, 
Nashville, who were then members of this association, that they were low bidder 
on the electrical work. Steagald did not get the subcontract. Similarly, they 
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notified Joe FE, Sisk,. plastering contractor, that he was low bidder on the plaster- 


ing, but Sisk did not get the subcontract It is understood that the plastering, 
floor covering, and acoustical work was ‘‘awarded’”’ by Helrich to a ‘‘subcon- 
tractor’? who was financed and completely controlled by Helrich. It is also 


reported that Helrich commented that he expected to make a millon dollars off 
the subcontractors on this job, which was, of course, an exaggeration, but illus- 


trates bis business principles. When the chairman of the housing commission 
asked him for a list of the subcontractors shortly after the job was awarded to 
Helrich, he advised him that he was not ready to list them as he planned to 


shop the subcontractors’ bids. 
2. Two publie housing projects at Lebanon, Tenn., 30 miles from Nashville 
designated Tenn. 17-3 and Tenn. 17—4 and to be financed with Federal funds 
general bids were opened December 2, 1952. The general contract was awarded 
to Batson & Melvin, Nashville, Tenn., at $389,989. Batson & Melvin also 


accepted subbids before the general bids were opened. It is believed that the 
firm which eventually received the plumbing subcontract, Radnor Plumbing Co., 
of Nashville, did not submit a bid prior to the award of the contract. It is the 


feeling of a large number of subcontractors that the job cannot be completed at 
the award price, if the contractor and his subcontractors adhere to the wage 
scales set out in the specifications. 

The Senate Judiciary Committee received extensive testimony at its 
hearings on S. 2907 last year in regard to the extraordinary shopping of bids 
that transpired on the Fort Campbell, Ky.-Tenn., troop-housing job awarded to 
J. W. Bateson Co., of Dallas, Tex., on December 19, 1951, at $22,840,017. This 

contract No. DA15—029—eng—4,028, which is being construeted under the 
supervision of the Louisville district of the Corps of Engineers. These develop- 
ments since construction of that project began will be of interest to the committee: 

The masonry subcontractor who started the job, the Howard Davis Co., of 
Jeffersonville, Ind., went broke and couldn’t finish the job, and Bateson took 
over that part of the work direct as a result. 

’ same thing happened in the case of Concrete Forms Co., of Chattanooga, 
Tenn., which took the subcontract for conerete forms work. 

I would suggest that the committee might well subpena some of the Bateson 
personnel and some of the Corps of Engineers personnel who are closely in touch 
with this project, for some very illuminating questioning about it, as an object 
lesson in what happens when bid shopping occurs on Federal projects. 

In summary, I would make these points about bid shopping, while endorsing 
S. 8’'8 as an excellent step toward elimination of the evil: 

1. It is and has been the rule rather than the exception in this area for several 





years, and nobody has been ab e to sug zest a cure for it short of legislation. The 
situation is not improving, it is getting worse. 
9 


2. It is expensive to the customer (the owner) who frequently does not receive 
the benefit of the true competition that he should get, since the major part of the 
competition occurs after the awarding of the general bid which fixes the price to 
the owner. Also, the owner does not get the best quality of work, though he pays 
for it, because a subcontractor who bids a cut-rate price does the lowest quality 
of work he can get by with. Further, the owner is the victim of the delays that 
frequently oceur while the general contractor is shopping for bids after receiving 
the award and that occur becau e of the use of inferior subcontractors, and that 
sometimes occur because of the necessity of substituting another subcontractor 
for ene who has defaulted because of financial inability to fulfill his contract at 
too low a price. 

3. It is against the best interests of the architects because it results too often in 
inferior and chiseling subcontractor; who must be more closely watched than the 
better ones and who require more effort in coordination and keeping them up with 
the progress of the job as a whole. 

4. It hurts the general contractors for the same reasons as it does the architects, 
and for other reasons: It makes their bidding more hazardous, in that they must 
try, in a last-minute rush, to outguess the general contractors against whom they 
are bidding, as to the actual costs they will incur for the subcontracts, rather than 
being able to rely on the subbids initially submitted. When so large a percentage 
of general contractors engage in bid-shopping as in this area, the ethical general 
contractor who refuses to follow the practice is at a distinct disadvantage in secur- 
ing awards, and it is this fact that has caused conditions in this area to deteriorate 
to the point that only one general contractor is generally considered to be free of 
the guilt of bid-shopping. 
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5. The practice is disastrous to the subcontractors. The ethical ones who 
refuse to participate in bid-shopping lose the competitive work, and many of 
those who get such work lose their shirts in trying to fulfill their contracts. 

6. It is inimical to the best interests of labor because it keeps the subcontractors 
from making fair profits that will enable them to pay consistently good wages, and 
leads to lowering of fair labor standards and to violation of wage specifications on 
Federal construction contracts; it results in the craftsman’s being driven to inferior 
work against his own desires and judgment; and it results in the subcontractors’ 
making unreasonable demands for greater production by labor in an effort to 
complete the job at too low a price. 

I have not touched on the cost-plus aspects of S. 848, since I am not aware of 
any abuses that have occurred in our chapter area that would be affected by that 
provision. However, I know from contact with various members of the industry 
that it is a serious threat to the industry and that it can occur here at any time, 
and I am definitely in favor of that provision of the bill, also 

Very truly yours, 
G. Paut CrowpeEr, 
Manager, Nashville Chapter, NECA. 





HEATING, PipInc AND AIR CONDITIONING CONTRACTORS, 
Milwaukee, Wis.. March 26, 1958. 
JUDICIARY SUBCOMMITTEE ON MONOPOLY, 
United States Senate, Washington, D. C. 

Gentlemen: This association representing the industry of ractors 
in the counties of Milwaukee, Ozaukee, Washington and Waukesha, wishes to 
register a very strong endorsement of Senate bill 848, which has been reported 
to your committee. 

Many members of this association are desirous of bidding on Government 
projects, not only in this area but in other sections of the country as well. How- 
ever, the bid peddling which has been going on on this type of contracts for many 
years, has caused many reputable heating contractors in this area to refrain from 
bidding on Government projects. Such failure to bid by these reputable con- 
tractors has deprived the Government of proposals from contractors who by knowl- 
edge, financial standing and ability, could give the Government an excellent 
heating job. Instead of getting the advantage of bids from these responsible 
people, the Government has been subjected, because of the bid peddling referred 
to above, to receiving a smaller number of heating bids 

Since the successful general contractor has in most cases chiseled the bidding 
contractors to a point where any profit is remote, the eventually successful 
heating contractor has no incentive to do a good job; in fact, is tempted to cut 
corners wherever possible. Thus the Government gets fewer bids, and may get 
a poorer job. The general contractor gets all the profit since none of the profit 
resulting from the chiseling goes to the Government. 

We urge you to vote in favor of this measure. 

Yours very truly, 


the heating cont 


HEATING PipInGc AND AIR CONDITIONING 
CONTRACTORS MILWAUKEE ASSOCIATION, 


WaLTER H. O.Eson, Executive Manager. 


APRIL 8, 1953. 
Hon. WriutraAmM LANGER, 
Chairman, Subcommittee on Anti-Trust and Monopoly, 
United States Senate, Washington, DC. 


Mr. CHAIRMAN AND GENTLEMEN: I understand that your subcommittee has 
under consideration the Federal construction contract bill designated 8. 848, 
providing that general contractors shall name their mechanical specialty sub- 
contractors on construction bids. 

As superintendent of public instruction the matter of awarding contracts for 
the pubiic schools in the *tate of Lilinois comes under my jurisdiction. I hav: 
had occasion to study this bill and the procedures it outlines. I agree heartily 
with the circumstances of the bill and the objectives toward which it strives. 
I believe it is sound in principle. I am very happy to give my endorsement to 
the principles of this bill, which would appear to be in the public interest. 
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This expression, of course, represents my personal opinion and not an official 
expression of the office of public instruction since, of course, the bill does not 
relate to or affect the construction contracts awarded by the State of Illinois 

Sincerely yours, 

VERNON L. NICKELI, 
Superintendent of P ubl lic Instruction. 


SraTEMENT OF HarRo.tp J. RYAN, PRESIDENT OF HaArRo.up J. Ryan, Inc., AND 
Passt AiR CONDITIONING CorP., NEW York CIty 


My name is Harold J. Ryan, a registered professional engineer doing consulting 
engineering in New York State, and president of Harold J. Ryan, Inc., and Pabst 
Air Conditioning Corp., located in New York City. We specialize in air-con- 
ditioning work and industrial piping and ventilation. 

During normal times our work consists primarily of the air conditioning of 
existing commercial and industrial buildings and hotels. During times of emer- 
geney, construction of this type of work is curtailed, and our energies are devoted 
to special industrial installations. We also make original studies and installation 
of equipment and piping systems where no previous experience is available for 
the development of a new process. 

During war or emergency conditions we have, of necessity, acted as consulting 
engineers, prime contractor or subcontractor on Government-financed projects 
In normal times we do not undertake any Government work, because general 
contractors usually place their subcontracts by bid shopping without any regard 
for the spec ‘ial engineering talents of our organization. 

Not only does the Government normally let contracts for special installations 
in which the primary value and most difficult work is mechanical work, to general! 
contractors, but it frequently does so on a cost-plus basis. This leads genera! 
contractors to do this work themselves or to have it done on a piecemeal basis by 
nonspecialized subcontractors, who operate as labor brokers. Government specifi- 

cations are inade inate for most new developments, and need the e ‘xperience of a 
responsible specialized mechanical contractor with necessary facilities to properly 
nonotertish the work, if expensive extra work orders are to be avoided 

The inevitable tendency of general contractors to attempt mechanical specialty 


work on a cost-plus basis without subcontracting it to an independent responsible 
mechanical contractor is not only wasteful but it indirectly results in loss to the 
Government through improper installations 

An example of this was an installation of Air Force engine test stands for an 
aircraft engine plant. In this case, the general contractor, on a cost-plus basis 
attempted to install carburetor air intakes to the engine-test cells before awarding 
any contract to a mechanical subcontractor. Later, we were given the contract 


to complete the installation. In completing, we had to take over as our 
expenditures to date of the general contractor and we found that these costs were 
more than double what our installation cost would have been, 

Moreover, after the job was completed, we received a visit from the FBI who 
wanted to investigate some of our workmen because it appeared that the airplane 
engines were being sabotaged. When they explained to me the nature of the 
engine failures, I suggested that they investigate the condition of carburetor air 
intakes which were installed by the general contractor. They found that erosion 
of improperly treate 1 piping was carrying particles into the superchargers of the 


engines and ruining them. About four engines had been ruined before ; Side was 
brought to our attention. We made recommendations which corrected the faulty 
piping. 


This is merely one incident illustrating the fantastic and totally unnecessary 
waste and the actual danger to human life which can result in the Gov ‘rnment 
failing to insist on the general contractors subcontracting all me Bare Poe ul specialty 
work which they are not fully qualified to perform themselves 

I believe this illustrates the need for legislation along the lines of the bill under 
consideration requiring that all mechanical work for which the contractor is not 
fully qualified be subcontracted to an independent mechanical specialty subcon- 
tractor where the general has a cost-plus contract. Of course, no general con- 
tractor would undertake such work on a lump-sum contract where he was spending 
his own money rather than Government money 

I am sure other witnesses have referred to the evil of bid shopping which exists 

the contracting industry and the results of the svstem whereby many general 
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contracts on Government jobs shop the bids upon which they base their own bid 
after they have been awarded a firm contract 
This is not only an ethical problem, but a vital economic one to the mechanical 


specialist. In the preparation of a specialized mechanical bid, one. not oniv 
takes off the quantities indicated on the plans and specifications, but one must 
interpret and analyze the process involved to determine the best method by which 


the expected performance of the installation can be obtained. 
On a recent job which we bid that involved approximately $500,000 of specialized 
air-conditioning work, the cost of preparing our estimate in direct labor alone, 


without regard to my time or our overhead expense, was over $1,500. There 
were 23 bidders on this job, many of whom were brokers with little or no organiza- 
tion or equipment. Not one of us could expect to get the job on the basis of 


a 
low bid, for even if our bid was low, the contractor would shop or peddle it among 
other bidders, and nonbidders, in an attempt to get a lower price. 

The very high cost of making bids clearly explains why tay company does not 
submit subbids on Government contracts in normal times 

I believe it is readily apparent that if legislation of the type under consideration 
were passed which would tend to eliminate the practice of bid shopping, my 
company and similarly situated mechanical specialtv contractors would be willing 
to bid on Government work, for we would have some assurance that the low bid 
would result in a contract. 

This would very greatly increase the circle of prospective mechanical sub- 
bidders on any Government job, would bring the best equipped mechanical 
contractors into this type of work, and would inevitably reduce construction 
costs to the Federal Government 


STATEMENT OF Extis M. FAGAN, PRESIDENT, FAGAN Etectric Co., INec., 
LirrLe Rock, ArK., RE 8S. 848 


Mr. Chairman and gentlemen, I appreciate the opportunity of submitting the 
following statement on the above legislation for your consideration. 

My name is Ellis M. Fagan. I am president of Fagan Electric Co. of Little 
Rock, Ark. This company is in the electrical contracting and servicing business, 
operating in the Southwestern States. The company has been in existence for 
the past 40 years and at the present time is doing a volume of construction business 
in 4 or more States of approximately $3,500,000 annually. Our scope of activities 
includes industrial plants, apartments, transmission lines, powerhouses, and 
Government projects. 

In my capacity as president of this company, I have become increasingly familiar 
with the growing trade practice indulged in by many contractors and subcon- 
tractors of bid shopping and bid peddling to the detriment of their competitors 
who do not wish to engage in such unfair practices Mv attention has been 
directed to this problem not only as head of a construction firm frequently engaged 
in Government construction, but as a member of the Arkansas State Legislature 
for the past 20 years. 

In the State of Arkansas we have legislation which compels separate contracts 
for electrical and other mechanical work on State jobs. I believe this has worked 
successfully and in the kest interests of the State government. However, I 
realize the objections which my friends in the general contracting industry have 
to this type of legislation or would have to this type of legislation on all Federal 
construction, which covers a multitude of types of projects and considerable 
administrative machinery at best. Their objections to the separation of contracts 
simply are not applicable, however, to the above legislation, which does not 
provide for separation or lessening of unified authority of general contractors 
The above legislation does, however, establish a policy or procedure in connection 
with bidding and subbidding on Federal construction contracts which will, to a 
large extent, eliminate bid shopping and bid peddling 

The bill would increase the number of subcontractors able and willing to bid on 
Government work and should result in lower cost to the Government It is 
completely fair to all segments of the construction industry. It is necessary to 
permit proper expansion of the mechanical subcontracting industry which cannot 
continue to grow on the basis of slippery and unethical bidding procedure 

I have watched the transition of the construction industry from the time the 
mechanical and electrical work on a project was a minor, insignificant, and 
unplanned part thereof to the expensive, complicated, technical and major cost 
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of construction which it istoday. Mechanical contracting requires an organization 
of highly trained engineers and technical personnel with expensive capital equip- 
ment. A general contractor can himself calculate the cost of such items as 


painting, bricklaying, carpentering, dirt moving, and similar jobs which are often 
subcontracted. In order to bid on a major job general contractors or almost 
all general contractors must necessarily have subbids from mechanical specialty 
contractors. The electrical contractor has to compile information from 20 or 
30 sources in order to work out an electrical bid. He has to deal with electric 
companies, the power companies as to the load centers and special equipment. 
There are very few contractors today bidding on projects who do not maintain a 
staff of electrical engineers. Very few general contractors carry electrical 
engineers on their staff. They look to the electrical contractors for their bid. The 
system can only operate in the public interest where the subcontractor bids are 
fairly dealt with. 

The mechanical specialty industry can operate and serve the people only when 
work is allocated on the basis of open, competitive, fair bidding, which this bill 
would assure. 

I would like to call your attention to the fact that mechanical contracting is 
not only a large and most complicated part of any construction job, but that it 
is a major industry, with approximately 75,000 or more members employing up- 
ward to a million men. 

It is one of the last major industries still in the hands of a large number of 
small- and medium sized businessmen. I believe they deserve your encouragement 
and support. 


STATEMENT OF WiLuIAM W. Murray, JR., PRESIDENT OF THE HEATING, PIPING, 
& Arrk CONDITIONING CoNTRACTORS NATIONAL ASSOCIATION (MARCH 26, 
1953) 


Iam William W. Murray, Jr., president of Almirall & Co., Ine., 53 Park Place, 
New York, N. Y., a contracting concern making installations of all kinds of heat- 
ing, air conditioning, industrial piping, and power piping. My company was 
founded in 1885 and does an annual volume of several millions of dollars. We 
have done a great deal of work for public agencies, city, State and National. 

Iam making this statement as president of the Heating, Piping & Air Condition- 
ing Contractors National Association, a national trade organization of approxi- 
mately 1,800 members with 40 affiliated local and State associations. For 
instance, we have State associations in New Jersey, New York, North Carolina, 
and Wisconsin. We have city associations in the principal cities of the United 
States, such as Boston, New York, Chicago, Omaha, Denver, San Francisco, 
Minneapolis, Louisville, and Atlanta, to mention a few as examples. Our 
members execute complete heating, piping, and air conditioning contracts amount- 
ing to more than a billion dollars a year. 

Because of my experience as a contractor for more than 40 years, I can state 
definitely that there is an abuse of the bidding process by some general contractors 
on work let for the Federal Government. The procedure set up in Senate bill 848 
is designed to eliminate these abuses. 

Let us consider the two types of contracts dealt with in the bill. One is the 
cost-plus-fixed-fee contract; the other is the lump-sum contract. 

In the first instance, the bill provides that unless the general contractor has the 
experience, the organization, the tools, and the equipment to do the work of the 
mechanical specialty contractor he should sublet this work to a subcontractor who 
is equipped by experience, organization, and equipment to do this work efficiently 
for the Government. 

It is as simple as this: 

Does the Government wish to finance a general contractor’s experiments in a 
field in which he is a newcomer or would the Government prefer to say: ‘You do 
the work you know how to do—let others with more experience do the other 
work for us,” 

On the lump-sum contract no such provision is necessary because the general 
contractor is working with his own capital. If he wishes to gamble that he can 
do the work cheaper than he can sublet it, that is his own affair. 

In the cost-plus-a-fixed-fee contract he is not using his own capital. He is 
gambling with Government money and it seems perfectly right and proper for 
the Government to say to him, under these circumstances, we do not wish to run 
the risk and furnish the capital for you to learn the intricacies of the mechanical 
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specialty contractor’s business. We would prefer that you do those parts of the 
work in which you have had experience and sublet the other parts to coneerns 
which have the know-how, the organization based upon long experience in this 
particular field of activity, and the equipment necessary to do the work 

\t this point, I would like to emphasize that in the mechanical speciaity con- 
tracting field we are considering construction a a highly technical nature. In the 
field of the heating, piping, and air-conditioning-contracting industry we have 
gone from hand firing of boilers to mechanical firing whether by stoker for solid 
fuels, oil burners for liquid fuels, or gas burners for gaseous fuels. We have gone 
from what was considered high pressure many years ago (250 pounds per square 
inch) to the much higher pressures of 1,500 pounds per square inch and a super- 
heat of 950° F. Voltages have climbed. Multistory buildings and dense popula- 
tions have complicated the sanitary problem. These various branches of the 
mechanical trades have met and solved many engineering problems that have 
contributed to the welfare, the comfort, and the health of the population of the 
United States. In doing so these same mechanical specialty contractors have 
acquired a wealth of technical experience which can be placed at the service of 
the Government but which is not available if the contractor is a beginner—one 
inexperienced in the field. 

For that reason alone our national association believes the Government agencies 
should be directed to see that on cost-plus-fixed-fee contracts general contractors 
should be ween to sublet the work of the mechanical a ialty contractors 
unless they can show that they are qualified to do this work by their experience, 
by the deaniilietinn they maintain for work in these fields, ont ‘hs the equiy ment 
they possess. 

Turning to the lump-sum contract the matter of Government funds is not 
directly involved. There is a matter, however, of requiring that a general con- 
tractor on Federal work be ethical in his treatment of subcontractors and of the 
Government. 

On lump-sum contracts, if the general contractor elects to do the work of the 
mechanical specialty contractors he is, as mentioned above, gambling with his 
own capital and that is his privilege. All that should be required is that he so 
declare himself. 

If, however, he elects to sublet this part of the work then there are certain 
rules of fair play which he should be required to observe. 

Under present practice, in many cases, the bids which the general contractor 
takes from the subcontractor before he submits his own bid are only the starting 
point of an auction. If this type of general contractor is successful in bidding a 
Government job he then calls in those who have bid on various sections of the 
work and subjects them to a process known in the industry as “bid shopping.” 
He plays one subcontractor against the other until he has whittled the price down 
to the lowest possible point. The difference between the figure he used in making 
up his own bid and the buying price is extra profit for him and in no way benefits 
the Government. 

In fact, this process is a detriment to the Government because the lower the 
price on the subcontract the harder it is for the Government inspectors to get a 
100 percent observance of specifications. Moreover, the prevalence of bid 
shopping reduces the number of qualified contractors willing to actively participate 
in Government work. 

Senate bill 848 provides a procedure which will eliminate this bid shopping by 
taking away the big incentive—extra dollars in this kind of a general contractor’s 
pocket, 

The bill provides that each general contractor in submitting his bid on a Gov- 
ernment project should list those subcontracts, as specified by the contracting 
agency, giving the name of the subcontractor to whom he will let the work and 
the amount of that subcontractor’s price. It further provides that if there is 
good and sufficient reason he can change to another subcontractor at a lower 
price—but that the difference should accrue to the benefit of the Government 
rather than to the general contractor. 

In other words—if a savings is effected the Government benefits—and there 
is no dollar incentive for the general contractor to beat down the price of the 
subcontractor after his own lump-sum price is established. 

We believe that this bill, Senate 848, will correct contract procedures as they 
now exist and will be-of real benefit to the Government, to the mechanical specialty 
contractors and to the ethical general contractors who abhor bid peddling and bid 
shopping as a shoddy and unsatisfactory method of doing business. The Heating, 
Piping, and Air Conditioning Contractors National Association, as a group, 
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urges you to report favorably this bill We think that this buying procedure 
will produce better work at less money than present procedures and that it will 
be a step toward establishing in the construction industry a recognition of the 
alice f ethical bidding practices 


Rust ContrRacTiInG & Suppiy Co., 
Belleville, [ll., March 30, 1958. 
To the Senate Comn ittee on the J idiciary. 

Mr. CuatrMAN: I appreciate the opportunity of presenting the following state- 
ment to this honorable committee for inclusion in the record on the consideration 
of 5. 848. 

My name is Ed C. Rust, president of Rust Contracting & Supply Co., 22 North 
10th Street, Belleville, Ill. This company has been in business in Belleville for 
24 years and employs approximately 20 people on a permanent basis. 

In making this statement in support of 5S. 848 I wish to confine myself to one 
particular point, that is why my company and a great many plumbing and other 
mechanical specialty contractors are not willing to bid on Government projects 
because of the present prevailing conditions. I wish to describe briefly a par- 
ticular oecurrence which lead to the present position of my company. 

In 1951 in connection with the construction of the Seott Air Force Base in 
Belleville, Ill., my company bid on the plumbing and heating work to seven 
general contractors. In addition to my company, four other plumbing and 
heating contractors bid to the general contractors. Except for the possibility of 
bid shopping perhaps many more plumbing contractors would have submitted 
bids. One of the companies which I had submitted a bid to, received the general 
contract. When the bids were opened it was evident that my company had given 
the lowest plumbing and heating subbid to the successful general contractor. 
For example my company’s bid on schedule | of the job was $1,889,583 and | 
understood that the next low bid was approximately $2,300,000. After the 
contractor received the award on the basis of our bid in which we had invested 
considerable money in estimating he requested that I do the work for which we 
bid $1,889,583 for $1,600,000. I refused to do this. Subsequently, although my 
company had submitted the low bid and the one which other general contractors 
had used in figuring their bid, we did not get the work but it went to another 
plumbing and heating contractor whose original bid was substantially higher than 
ours, the exact figure at which he ultimately took the work I do not know. 

This is an illustration of bid shopping. The practice is very prevalent in our 
area. It is my understanding in discussion with other mechanical specialty con- 
tractors that it is prevalent on Federal jobs throughout the country. My invest- 
ment in making the subbid on which I speak was at least $4,000. My company 
cannot afford to invest money on such a basis. For this reason my company now 
refuses and will continue to refuse to bid on Government projects (except in the 
most extraordinary circumstances) unless legislation of the type under considera- 
tion 1s passed 

A similar position, and I believe one entirely justified, has been taken by many 
other mechanical specialty contractors. This causes the Government to lose the 
benefit of competition from us and causes us to lose the possibility of being of 
assistance in the Federal construction program which of course we should like to 
be a part of 

In my State of Illinois the bureau of architects takes separate bids for the 
mechanical specialty work and finds this is the best solution to the problem. | 
believe that the sponsors of this bill have found a solution appropriate for Federal 
construction which does not involve separation of contracts, which is completely 
fair to evervone and will be to the interest of everyone throughout the construction 
industry and of the United States Government. 

For the record I would like to mention the names of just a few other highly 
qualified specialty contractors in my line of work who do not bid on Federal jobs 
for the same reason 

Jack Murtland, Borger, Tex.: ‘‘We do not do any Federal work and we do not 
want any.’’ 

Pierce Plumbing & Heating Co., Kingsport, Tenn.: ‘‘We do no Government 
work at all but stand ready to do anything possible to get this measure through.” 

K. C. Electric & Plumbing Co., lola. Kans.: “Bid shopping has practically 
driven us out of the contracting business and we are not. bidding on Federal work.” 

Harold E. McGregor, Treasurer, Power Piping Corp., Cambridge, Mass.: ‘‘My 
company has in many instances acted as prime contractor on construction projects 





. 





; 
‘ 
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for the United States Government. We have felt compelled to operate as prime 
contractor only and to refrain from acting and refuse to act as subcontractor 
because of the viscious practices existing in this field.”’ 

C. W. Moseley, R. H. Bouligny, Inc., Charlotte, N. C.: *‘My company. has acted 
inthe capacity of prime contracto: and subcontractor on jobs of the United States 
Government. However, it nas not submitted a bid as subcontractor on any jobs 
in a number of years because we refuse to be a party to the chiseling that now goes 
on in the negotiation of subbids.’’ 

In closing, gentlemen, I would like to mention that many general contractors 
who testified before the Senate Judiciary Committee on 8. 2907 in the last Congress 
complained that they were not getting more than 1 or 2 mechanical subbids on 
most jobs. If this legislation were passed they would get plenty of subbids and 
they would get low ones figured closely. At present not only many mechanical 
contractors refuse to bid but some specialty subcontractors submit padded subbids 
on the theory that they will be chiseled after the award. This is not healthy and 
it doesn’t result in the lowest price to the Government 

Sincerely yours, 
Ep C. Rust, President 


Boston, Mass., March 26, 196 
Hon. -Wriiuiam LANGER, 
Choirman, Senate Judiciary Committee, 
Washington, D. C. 

Dear Sir: I would like to be recorded as approving the provisions of 5. 848 
concerning the matter of awarding subcontracts for mechanical specialty work ir 
Federal construction contracts. 

Its provisions are in line with procedures that have been tested in practice and 
will constitute a definite improvement in the handling of construction contracts 
by the Federal Government. 

Very truly yours, 

WiILuiAM STANLEY PARKER 


Curr C. Hype Co., 
Warren, Ohio, March 26, 195 
Senator WitiiamM LANGER, 
Chairman, Senate Judiciary Committee, 
Washinaton, D. C. 

Dear Sir: After studying S. 848, we have reached the conclusion that this bill 
should be made into law. This legislation, if passed, will go a long way toward 
insuring the Federal Government that it receives the type and quality of construe 
tion for which it is paying. 

Although this organization has not performed on projects for the Federal 
Government, we have had ample opportunity to observe how the uneconomic 
practices of bid shopping and bid peddling result in a loss to the customer. It is 
obvious that a contractor who lowers his price in order to receive a contract for 
work, must attempt to make up for the loss of income by substituting inferior 
workmanship and’ materials for those specified in the contract. The result is, of 
course, that the customer is receiving a lower quality installation than is specified 

The second uneconomic practice which is becoming more and more prevalent i 
the practice of organizations not qualified by experience undertaking to perform 
mechanical specialty work on a cost-plus basis. The same organizations that 
perform such work on a cost-plus basis would not undertake that work on a lump 
sum basis. They realize that their costs would be much greater than those of 
contractors who specialize in such work. The practice of allowing inexperience 
general contractors to perform mechanical specialty work on a cost-plus basis 
the Federal Government will be stopped by passage of 8S. 848 


S. 848 is the answer to obtaining economy in Federal construction projects It 
is unfortunate that it is necessary to pass legislation to insure economie construc 
tion, but legislation seems to be the only realanswer. As long as certain unethic: 


organizations in the construction industry are able to shop’ or peddle bids or t 
perform at cost-plus mechanical specialty work which they are not qualified t 
perform, these practices will endure to the detriment of all of the peoples of thes 
United States 
Very truly yours, 
Curr C. Hype, Pres 
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NATIONAL ASSOCIATION OF MASTER PLUMBERS, 
March 380, 1958. 
To the Combined Senate Judiciary Subcommittee on Monopoly and the House 
Judiciary Claims Subcommittee. 


Mr. CHAIRMAN AND GENTLEMEN: I am submitting this statement on behalf 
of the National Association of Master Plumbers, of which I am executive secretary. 

My name is Oliver F. Erickson and I reside in Washington, D. C 

\s above mentioned, I am executive secretary of the National Association of 
Master Plumbers. This association of plumbing contractors was established 
70 years ago, in 1883. It was incorporated in 1903. The national association 
is a federation of 48 affiliated State associations. The State associations are 
composed of local plumbing contractors’ associations organized in approximately 


150 cities throughout the country. All of the members of the local associations 
are also members of the national association. We also have individual members 
in the local areas who are directly associated with the national association. At 
present, there are approximately 13,000 contractor members of the national 
association Our membership consists of all sizes of business organizations, from 
single proprietors to contractors who can handle the largest jobs. Approxi- 


mately 25 percent of our members are in the group whose annual business volumes 
run from approximately $250,000 upward, and who are most actively engaged 
in Federal construction. Many more of our members would be interested in 
acting as subcontractors on Federal construction if there were bidding procedures 
established which would assure fair treatment of subbids. 

First, I wish to say that our national association and its membership in con- 
vention have studied the legislation under consideration by your subcommittees 


and the similar legislation which was under study in the 82d Congress. The 
association and its membership enthusiastically and actively endorse and urge your 
support and passage of this legislation In this connection, we believe that our 


association and its membership also represent the views of the 30,000-odd plumb- 
ing contractors throughout the country who are not members of our association. 

The problem of bid shopping and the awarding of subcontracts is an industry- 
wide and a nationwide problem. We further believe that our skilled employees, 
numbering 100,000 to 200,000 men, also endorse this legislation in that they are 
interested in preserving the independence and integrity of the small-business men 
specialists who are their employers 

In addition to expressing the official endorsement of the National Association 
of Master Plumbers and the belief that this legislation would help materially 
to clear up the evils besetting the contracting industry and encouraging open 
co npetition in the interests of the Government, I should like to add an observation 
a. to why these problems in relation to Federal construction can only be cured by 
legislation and why legislation is the appropriate remedy. 

lhe methods and procedures by which contracts are let and bidding and sub- 
bidding is conducted are determined by the owner or person for whom the project 
is being constructed. On private construction it is the owner or his architect or 
consulting engineer who determines, for example, whether the contract will be let 
on the basis of competitive bids and, if so, whether the mechanical specialty 
contractors should be named in the general contractor’s bid or whether separate 
bids should be taken for mechanical specialty work, and who reserves the right to 
approve subcontractors. More and more throughout the country owners realize 
their own self-interest in requiring the general contractor to specify his mechanical 
subcontractors or to take separate bids from mechanical subcontractors. They 
can be educated to their advantage in doing so and their architects and consulting 
engineers can be educated. In certain areas this education is being conducted by 
joint efforts of the general contractors and subcontractors, for many general 
contractors themselves realize that procedures for naming subcontractors also 
protect them from their unethical competitors who engage in bid shopping. On 
Federal work, however, this determination must be made by the Federal Govern- 
ment and must be made within the framework of Federal legislation designed to 
govern the letting of construction contracts. 

The present Federal statutes prescribe in some detail the bidding procedures 
on Federal construction work. The present procedures, however, fail to take 
into consideration the present economic realities which compel a prudent owner to 
require any general contractor to name his mechanical subcontractors. Federal 
agencies have expressed doubt whether they could make such a requirement 
under existing statutes. In practice they are ignoring the problem. Accordingly, 
this fair subbidding procedure on Federal projects can only be established by 
Federal statutes. 


ii te. we 
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We do not ask or want Government regulation of business. The Federal 
Government does now and must necessarily prescribe bidding procedure on its 
own contracts and we only wish this bidding procedure to be revised to incor- 
porate fair subbidding procedure. We want the statutory framework to provide 
a system under which subbidding procedure will be a system of open competitive 
bidding and not under-the-table dealing 

The Federal Government has an interest in establishing such procedures not 
only to increase competition and to secure a competitive price but the Federal 
Government has an obligation to see that its established procedures are ones under 
which competition will be fairly conducted and not based upon the unfair trade 
practices now used all too frequently. The Federal Government has a publie 
interest in seeing that unfair trade practices are not indulged in in any ses 





oment 

of trade involving interstate commerce It certailny has an obligation in this 
regard on its own projects and on its own contracts 

The ptumbing and mechanical psrt of large Federal projects is a very large 
part of the total cost. The cost of estimating mechanical bids is a very large 
part, perhaps the largest part of the cost of estimating on large construction proj- 
ects. ‘The plumbing industry with its 45,000-odd contractor members cannot 
continue to grow on the basis of chiseling by contractors or subcontractors in 
light of modern conditions, including the very high cost of estimating plumbing 
construction, any more than a modern department store can on the basis of 
individual haggling with each customer on the price of its merchandise. A 
department store can determine its own practices. The bidding procedures on 
Federal construction can only be determined by the Federal Government 

The plumbing contractors are not afraid of active competition—they want it. 
No qualified contractor is afraid of submitting a bid, spending the money neces- 
sary to submit bids if these bids will be fairly dealth with. Under modern con- 
ditions and the extremely high cost of estimating plumbing work, he can not 
afford to estimate or submit bids which will be shopped or naggled after the 
award of contract. The modern construction industry cannot continue to oper- 
ate and produce the lowest cost construction under the handicap of the ‘‘Yankee 
Trader” business methods which will continue on Federal projects until fair sub- 
bidding procedures are prescribed by statute. 

tespectfully, 
OLIVER F. ERICKSON, 
Executive Secretary. 


CHARLOTTE, N. C., March 30, 1958. 


To the Subcommittee on Antitrust ond Monopoly, 
Committee on the Judiciary, United Siates Senate. 


Mr. CHAIRMAN AND MEMBERS OF THE CommiTTEE: The following statement 
is offered to your committee by the undersigned, Dwight L. Cesey, of Charlotte, 
N. C., with regard to the Federal construction contract bill under consideration 
by your subcommittee 

I am chapter mamager of the Carolinas Chepter of the National Flectrical 
Contractors Association. In addition to stating that the membersl ip of the 
Carolines chapter composed of electrice1 contractors in North end Scuth Carolina 
are wholeheartedly in favor of this legislation, I weuld like to describe briefly the 
efforts made by the electrical contraetors, the heating and plumbing contractors, 
the general contractors, and the American Institute of Architects in South 
Carolinas to curb the unfair trade practice of bid shopying, since I believe these 
efforts show that all segments of the contracting industry realize the machinery 
provided by this bill is equitsble to all and in the public interest, and et the same 
time show the necessity of Federal legislation of the type under consideration to 
effectively control this unfair trade practice on Federal construction 

There have been a number of meetings and considerable correspondence be- 
tween general and specialty contractors in our region since early 1952. The 
general contractors, specialty contractors, and architects have all agreed gen- 
erally that the practices of bid shopping and bid peddling are destructive to the 
entire contracting industry to the disadvantage of the owner. The Carolinas 
branch of the Associated General Contractors of America, Inc., has taken the 
position that legislation is not necessary on State or private work and, indeed, 
it is difficult to frame legislation which would be operative with respect to private 
work. The said association of general contractors has agreed, however, that 
it is proper and advantageous for general and specialty contractors alike and for 
the owner, for all contractors to designate in their bids the rames of the mechani- 
cal specialty contractors which they propose to use. Thus, on October 29, 1952, 
the Associated General Contractors of America, Inc., Carolinas branch, passed a 
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resolution approving and recommending that architects and engineers in Sout! 
Carolina include the following paragraph in their specifications and bid forms 

Each bidder shall list in his bid proposal the name of each. of,the.fellowing 
mechanical specialty contractors, plumbing, heating and electrical, whose serv- 
ices he proposes to use if he is the successful bidder.’ 

Shortly thereafter, an open letter was sent by the AGC chapter to all South 
Carolina architects and engineers calling their attention to this resolution and 
advised the South Carolina Electrical Contractors Association that it was their 
hope that the clause would be adopted as standard practice by the architects of 
South Carolina as promptly as possible. Subsequently, and on February 17, 
1953, the Associated General Contractors of America sent a letter to all general 
contractors of South Carolina calling their attention to the resolution, noting 
instances in which it was not followed and urging that contractors immediately 
start listing in their bid proposals the heating, plumbing, and electrical contractors 
whose bid proposals they expected to use. A copy of the letter of February 17 
1953 is appended. 

It should further be noted that this resolution adopted by the general contractors 
was submitted to the South Carolina Chapter of the American Institute of Archi- 
tects who formally approved and adopted this bidding procedure at the mid- 
winter meeting held in Columbia, 8. C., in January, 1953. Thus, the South 
Carolina branch of the Associated General Contractors of Ameri¢a and the South 
Carolina branch of the American Institute of Architects have formally approved 
procedure similar to that prescribed by 8S. 848. 

The situation, however, is by no means entirely satisfactory. First, it was 
the understanding of the mechanical specialty contractors in their discussions 
that a proposal would be approved by the Associated General Contractors which 
would require the general contractors to specify the price as well as the names of 
the subcontractors, without questioning the good faith or the desire of general 
contractors of South Carolina to curb bid shopping on private construction. It 
appears to us that unless the price is specified in the bid as well as the name, a 
large part of the effectiveness of the bidding procedure prescribed by 8. 848 is 
necessarily lost. Second, it has appeared in practice that the purpose and intent 
of the resolution have been widely ignored or circumvented. For example, | 
have received within the last few days a report that on two large construction 
jobs, to wit, the construction of a high school at Foster’s Grove, 5. C., on which 
bids were received March 10, 1953, and the construction of a high school building 
in Inman, 8. C., on which bids were reeeived March 5, 1953, the low bidder in 
both cases was Cecil’s, Inc., general contractors of Spartanburg, 8. C., On both 
of these projects Cecil’s, Inc., inserted their own name as the proposed subcon- 
tractors on plumbing, heating, and electrical work, although the other general 
contractors bidding complied with the resolution to actually name the mechanical! 
subcontractors. Cecil’s, Inc., to my knowledge have never before been engaged 
by contract or otherwise in any of the three mechanical trades. Therefore, on 
the face of it it would appear that inserting their own name was simply a device 
to avoid a practice desired by the whole industry. 

Despite the obvious limitations, I am hopeful that the cooperation in South 
Carolina may be, to a certain extent, effective locally in that it has been approved 
by the architects who normally prescribe bidding procedures on behalf of the 
owner, and it has also been approved by the South Carolina State School Com- 
mission which, as owner, is in position to determine bidding and subbidding 
procedures. On Federal construction, however, such cooperative efforts are 
totally ineffective, since no resolution of what general contractors are willing to 
do in the way of naming their mechanical specialty subcontractors would have 
any effect whatever on the bidding or subbidding procedures on Federal jobs 
which procedures are of necessity determined by the agencies of the Federal 
Government operating within the existing statutes providing such procedurt 
Federal agencies have taken the position that thev will not or cannot, under 
existing statutes, make the requirements for naming of subcontractors which 
are generally considered proper in the industry. Accordingly, the requirements 
as to general contractors naming their mechanical subcontractors and the price 
at which mechanical work may be done, can only be made on Federal construc- 
tion by or under authority of Federal legislation, the Federal Government itself 
necessarily determining the bidding procedure when it is the purchaser of 
construction services. 

In face of the fact that no industry cooperation could be effective or have any 
effect whatever on the practice of bid shopping on Federal projects, it should be 
pointed out that bid shopping is more of an evil and more prevalent on Federal 
projects than any other construction. This is because Federal projects are gen- 
erally larger and are let on a nationwide bidding basis and the relatiopsnshi 
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hetween contractors and subcontractors are more impersonal. On a large Federal 
project in South Carolina, for example, the general contractor may very well be 
from an equally distant place and they are not known to each other and are not 
subject to community morality agreements or resolutions. The normal com- 
nulsion to ethical dealing, which is felt to some extent on small private construction 
where the contractors and subcontractors are normally local people dealing in the 
same business circles, is nonexistent on large Federal jobs. 

I shall appreciate it if this statement is included in the Record of vour hearings 
and am hopeful that our experience and efforts in South Carolina will indicate the 
real pressing necessity for the Federal Construction Contract Act of 1953. 

tespectfully, 
Dwient L. Casey 





THE AssociATED GENERAL ConTRACTORS OF AMERICA, INC., 
Columbia, S. C., February 17, 1943 
To the General Contractors of South Carolina: 

The following resolution was adopted by the South Carolina Chapter, A. I. A., 
at its meeting in Columbia in late January: 

‘Each bidder shall list in his bid proposal the name of the following mechanical- 
specialty contractors: Plumbing, heating, and electrical whose services he pro 
poses to use if he is the successful bidder.” 

Most of you are familiar with the background of the resolution and how it came 
into existence. It was adopted by the Carolinas Branch, AOC, the South Carolina 
Association of Plumbing and Heating Contractors and the South Carolina Elec- 
trical Contractors Association as the result of many meetings of representatives 
of these three groups together with several interested architects. 

When the resolution was approved by these three associations, it was sent to 
the South Carolina architects asking for their approval and cooperation in carrying 
out its provisions, and adopted by that body as stated above. 

It has been noted that some of the architects are still using their standard bid 
proposal form which does not include a space for listing the mechanical contractors 
as provided in the resolution. In many instances, however, the architect has 
stated in the advertisement for bids and/or in the specifications that mechanical 
subcontracters should be named. In at least one instance that has come to our 
attention, this was the case, but inasmuch as no space was provided in the pro- 
posal form, the bidders overlooked listing the mechanical contractors. 

It is urged that contractors immediately start listing in their bid proposals the 
heating, plumbing, and electrical contractors whose bids they propose to use if 
they are the successful bidder. It is definitely up to all parties to see that this 
plan works. 

This resolution is the result of 1 whole year’s work on the part of your associa- 
tion and the mechanical contractor’s associations, and it is sincerely felt that it is 
the best solution to a mutual problem. 

Very truly yours, 
Mrs.) Marcaret P. BALLENGER, Secretary. 


In the Circuit Court For Baltimore County. Stewart Earl Marling, et al., v 
Board of Education of Baltimore County, a body politic and corporate of the 
State of Maryland, and The Constanza Construction Company. In Equity 
The Complainants are taxpayers and were later jointed by Charles F. O’ Brecht, 

also a taxpayer who adopted their Bill of Complaint. 

On March 14 and 25, 1952, the Board of Education invited sealed bids to be 
submitted at its office on or before 2 p. m., on April 8, 1952, for the construction 
of the Catonsville Senior High School, in accordance with plans and specifications 
therein referred to. 

Included in those plans and specifications was the following requirement, 
causing this litigation. 

“(b) Form of Proposal— Mechanical Subcontractors: (pages (j) and (k)) 

“If awarded the Contract the undersigned will employ the following sub- 
contractors for the work listed: 
“1. For plumbing work: 
“2. For heating and ventilating work: 


‘3. For electrical work 


t. For elevator work 
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“Tt is understood that the Owner reserves the right to disqualify any 
proposal not pr ‘operly completed, and that the Owner will permit no de- i 
parture from the above listing after submission of this proposal.’ 

In accordance with the invitation, nine sealed bids were submitted and upon i 
analysis it was determined that the low bid was submitted by Joseph F. Hughes & : 


Co., Inc. The Hughes Co. did not comply with the requirement to name the 
mechani “a subcontractors, it being the only bidder failing to do so. Upon the 
architect’s recommendation this company s bid was rejected for this failure, and 
in accordance with his further reeommendation the Board of Education rejected 
all of the proposals and requested new bids to be submitted on May 2, 1952, the 
specifications for which contained the same requirement as to mechanical sub- ° 
contractors with this addition: 

b) Under the heading ‘‘Mechanical Subcontractors’? change the second 
paragraph (that at the top of page (k)) to read as follows: 

“It is understood that this proposal will be rejected automatically and will 

not be tabulated or considered unless complete in eve ry respect and that the » 

owner will permit no departure from the above listing of subcontractors after 

submission of this proposal.’’ 

The Joseph F. Hughes Co., Inc., resubmitted its bid of April 8 at the May 2 
opening (an $80 reduction being due to an error) again without naming the 
mechanical subcontractors, and its bid was automatically rejected, although it 
was not the low bidder at the later opening. The low bid was submitted by the 
Constanza Construction Co. and it was accordingly awarded the contract on 
May 16. The formal execution of the contract did not take place until May 29. 





The Constanza Co.’s bid was actually $33,000 lower than the Hughes bid of April 8. 
This Bill of Complaint was filed on June 5, seeking a permanent injunction against 
the Board of Education and the Constanza Co. to prevent the beginning or 
continuance of the construction contracted for and to annul and void the contract. 

Immediately eee the notification of May 16 that its bid bad been accepted, 
the Constanza Co. began work on the project and by June 5 had actually e xpended 
in cash something over $3,000 and had entered into subcontracts for approximately 
$1 million. 

The bill alleges that the provision requiring bidders to name mechanical sub- 
contractors in their proposals is invalid, beyond the authority of the Board of 
Education, limits the compe tition between bide lers, thus resulting in higher bids 
and denying to the public the benefit of lower building costs which would otherwise 
be permitted; that such requirement is inconsistent with other provisions of the 
specifications, and therefore invalid; that it results in collusion between architect 
and mechanical subcontractors to the public’s disadvantage; and that accordingly 
any contract awarded upon such specifications is illegal and void. 

30th Defendants deny these contentions, asserting, legal right in the Board of 
Education to include the contested requirement in the specifications and as ert ‘ 


that it is a reasonable and proper exercise of the discretion legitimately reposed in : 
the Board, increases competition, assures responsible and competent subcon- 
tractors, results in lower building costs and is a highly desirable feature of a 
contract such as is here involved. 
FACTS ‘ ° 


Mr. Hughes and Mr. Corbin C. Cogswell, a well-known, respected, and capable 
general contraetor of Baltimore, were the principal witnesses for the Complainants. 4 
They both testified that the disputed requirement as to mechanical subcontractors 
is undesirable both from the standpoint of the general contractor and the owner. 

However, Mr. Cogswell freely admitted that so far as the present litigation is con- 

cerned, the requirement had no effect on the competitive bidding which was 

received for this construction, that the bidders were representative of the industry 
and that the number of bids submitted and the prices show free and adequate 
competition. 

The dispute over the wisdom of the contested requirement may be said to be a 
dispute between general and subcontractors the latter insisting upon its merits 
and advantages and the former disputing both. 

The procedure followed in submitting bids is interesting. It is conceded that 
proposals from prospective subcontractors are not received by the general con- 
tractor who requests them until several hours before the bids are to be opened 
andread. Frequently a tentative bid is submitted by a subcontractor the previous 
day, but a firm proposal is seldom received until it is almost time for the bids 
themselves to be submitted. This is due to the fact that those who are invited to 
submit proposals for the part of the contract to be subcontracted delay the sub- 
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mission of their proposals or bids as long as possible in an effort to prevent the 
general contractor from’‘‘shopping”’ bids against each other to the disadvantage of 
the early bidders. 

Both Mr. Hughes and Mr. Cogswell testified that the requirement to name 
mechanical subcontractors in the bid prevents the proper evaluation and analysis 
of subcontractors’ proposals. While the specifications are clear as to the work 
to be performed by the mechanical subcontractors, it is their opinion that many 
times a difference of opinion arises as to the particular details of the work and 
that in some instances the general contractor later finds that he can perform 
part of the work proposed to be subcontracted more economically and efficiently. 
They contend that he should have this opportunity and if additional profits accrue 
to him by reason of this savings, he is legitimately entitled to them and that it 


enables him to submit a lower bid than it is possible to do if mechanical sub- 


contractors are named in the bid. They assert that when this is required the 
mechanical subcontractor is assured of the mechanical work if the bidder who 
submits his name is the successful low bidder. In this event they testified that 


in their opinion the general contractor loses control over the subcontractor, 
because he feels no obligation to him and that this could result in a loss of effi- 
ciency in construction and delays for which the general contractor is held respon- 
sible but which he cannot prevent. They testified further that this requirement 
does not give any additional assurance of responsible subcontractors, because 
even without it all specifications provide that the owner has the right to reject 
subcontractors proposed by the general contractor and that this provision is 
adequate protection against irresponsible subcontractors. They insist that this 
requirement results in a monopoly to established and prominent subcontractors 
because not having the time to evaluate either the nature of the subcontractor’s 
proposal nor the responsibility of a new subcontractor, a general contractor will 
be required almost automatically to name one whose reputation is well known and 
whose responsibility is assured, when if no such requirement prevailed it would 
perhaps be possible to select a subcontractor as competent as one who had been in 
business for many years, (and whose proposal might actually be low if time for 
proper evaluation of subbids intervenes) which is not possible in the short time 
prevailing between the receipt of subbids and the time to submit the bid itself 
They vigorously insist that all of these matters should be left to the general 
contractor as he is responsible for the construction, and that any imnairment of 
his rights in this respect defeats the requirement for competitive bidding and 
actually results in a loss to the owner because of the increased price which this 
type of bidding necessitates. 

All of these contentions are disputed by the Defendant’s witnesses. They 
testified that there is frequent difficulty in promptly receiving from the general 
contractor the names of those with whom he proposes to enter into subcontracts 
thus causing a consequent delay in starting and completing the work and that 
frequently because of the pressure of time inefficient subcontractors are approved 
with whom construction difficulties later develop, all to the detriment of expedi- 
tious, economical and efficient construction. 

Some thirty-six new schools or school additions have been contracted for by the 
Board of Education in the last five vears. Of this total, four other contracts 
have included this requirement, three for additions to existing schools contracted 
for prior to this one, and a new school contracted for subsequently. There is 
some dispute as to the origin of this requirement, whether with the Board itself 
or the architect, but this would seem to be immaterial as the Board formally 
approved the specifications. 

The architect is convinced of its wisdom. He asserts that it enables the Board 
to obtain the benefit of lower costs for the mechanical work because if the me- 
chanical subcontractors know in advance that one is to be named by each bidder 
they will compete in advance against each other in price, which will be reflected 
in a lower bid, whereas the other system causes the competition after the award 
of the bid, which does not result in a reduction in the owner’s cost but only increases 
the builder’s profit and that viewed from any standpoint the advantage is to the 
owner when mechanical subcontractors are required to be named in the bid of the 
general contractor. 

The facts here show that there was adequate competition from the mechanical 
subcontractors, that the work which they are required to do is reasonably special- 
ized, requiring peculiar skill not found in other phases of construction work and 
that as to the building in question the work to be performed by the mechanical 
subcontractors is from 25 to 33 percent of the total job cost. 
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The desirability of this requirement has been debated for many years. In 
several States it is required by statute. It was at one time required by the Public 
Improvement Commission of Baltimore City, although it is at present not so 
required High building costs have caused consideration to be given to other 
changes in building procedures; for example, the testimony dlscloses that in one 
county in Maryland, subcontracts were separately awarded for portions of the 
construction of a public school, resulting in considerable saving over the price 
which would have been paid if the whole contract had been let to one contractor. 

The testimony took a wide range, because this is the first time this problem 
has been presented, at least in this respect, to any Maryland court and it was 
desired that every conceivable relevant factor be developed 

The specifications are elaborate and there is no suggestion that any bidder 
had difficulty in either understanding them or submitting bids or subbids based 
on them Differences as to the precise scope of the subbids, as previously men- 
tioned, are suggested and the Complainants contend that if such differences arise 
while the work is in progress, there is no method provided by which they can be 
solved, thus subjecting the general contractor to liability for failure to complete 
without any remedy accruing to him therefor. They call attention to other 
provisions of the specifications alleging inconsistency between them and the 
disputed requirement, for example, the provision providing: 

The contractor shall deliver to the Owner a fully completed project. 
Where the contractor sublets a portion of the work, the entire responsibility 
for the subdividing of the work among his subcontractors rests with the 
contractor. The owner or architect have no responsibility in subdividing 
work among subcontractors, nor in settling disagreements between his 
employees and subcontractor. 

The inconsistency which the Complainants suggest between this provision 
and the disputed provision has been referred to. 

They direct attention to the fact that there are 51 construction items to be 
subcontracted and that it is arbitrary and unreasonable to seleet only 4 in which 
it is required that the name of the proposed subcontractor be submitted with the 
bid, thereby demonstrating on its fact the invalidity of the disputed requirement, 

The growth of population in Baltimore County has been so rapid that the 
present school facilities are grossly inadequate. The Catonsville neighborhood is 
no exception. The present senior high school is now terrifically overcrowded, 
earing for almost twice as many pupils as it was originally designed to do and a 
prompt alleviation of this condition is essential. 

The plans and specifications for this school and the contract finally entered into 
were all approved by the State Superintendent of Education. 

The Complainants expressly disclaim any fraud, bad faith, collusion or mis- 
conduct on the part of the Board or its agents, grounding their claim for relief 
solely on the alleged illegality of the procedure cojnplained of. 

Neither-de the Complainants ask that the contract be awarded to Hughes 
if their views prevail. In that event it is their contention that the work be 
readvertised without the disputed requirement and the contract then awarded to 
the low bidder. 

CONTENTIONS 


Those of the Complainant have been detailed 
The Defendants dispute the right of the Complainants to maintain this suit 
assert the validity of the disputed requirement and of the Board’s authority to 
include it in the specifications, uphold its wisdom and desirability and contend 
that laches bars any relief to the Complainants even if their contentions are 
otherwise upheld. 
STATUTES 


Article 77 of the Code of Public General Laws deals with ‘“‘Publie Education”’ 
and contains the statutory authority under which the respective Boards of Educa- 
tion in each county operate, each of them being a legislative corporation. 

Section 45 gives the Board the right to purchase grounds, school sites or build- 
ings, to construct school buildings or approve contracts for so doing, when the 
plans conform to the rules and regulations of the State Board of Education and 
are approved by the State Superintendent of Schools, and also authorizes the 
Board to employ architects to assist in the preparation of plans and specifications 
for such construction 

Section 30 requires the approval of the State Superintendent of Schools for 
such contracts 
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Section 62 requires the Board to advertise for bids where the cost of any such 
construction exceeds the sum of $1,000, and to award the contract therefor to 
the lowest responsible bidder, with the unrestricted right to reject any and all 
such bids and readvertise for others, and invalidates any contract entered irto in 
violation of its provisions. 

By Chapter 151 of the Acts of the General Assembly of 1933, this additional 
provision was added to Section 62, which was then known as Section 59B: 

Provided, ho vever, That the provisions of this section shall not apply to 
contracts for the purchase of books and/or other materials of instruction and 
provided further that the Board of Education in any county shall be per- 
mitted to name in the specifications and advertisements for bids under this 
Section the particular make, kind or brand of article or articles to be pur- 
chased or contracted for * * 

These are all of the relevant statutory provisions on the subject under con- 
sideration. 





CONCLUSIONS 


The fundamental question concerns the validity of the specifications requiring 
bidders to name the mechanical subcontractors to whom they will award that 
work in the event their bid is accepted by the Board. 

As in my view this requirement is valid, as will be later demonstrated, it then 
becomes necessary to pass upon the other defenses, and they will accordingly be 
disregarded. 

The case should undoubtedly be disposed of favorably to the Defendants on 
procedural grounds. However, the fundamental question is so outstandingly 
important, not only to this case, but also for future undertakings of this kind, 
here and elsewhere, that it seems to me highly desirable to settle it finally, so 
far as this Court can do so. 


DOES THE BOARD POSSESS STATUTORY LUTHORITY TO INCLUDE THI ASSAILEI 
REQUIREMENT IN THE SPECIFICATIONS; DOES rHt REQUIREMENT VIOLATE 
THE COMPETITIVE BIDDING STATUTE; IS IT INVALID BECAUSE IT RESERVES 
TO THE BOARD THE EXERCISE OF DISCRETION AS TO AN ESSENTIAL OF THE 
CONTRACT AFTER THE SURMISSION OF BIDS? 


These are the fundamental objections to the specifications and the contract 
awarded thereunder. They are interrelated, and can be more effectively dealt 
with together than separately 

As is generally true of all litigation, it is not difficult to state the applicable 
legal principles. 

Municipal and legislative corporations, possess in general and can exercise not 
only powers granted in express words, but also powers necessarily or fairly implied 
in or incident to the powers essential to the declared objects and purposes of the 
corporation. The charter or statute by which it is created is the organic act 
of every such corporation, and neither the corporation nor its officers can do any 
act or make any contract or incur any liability not authorized thereby, or by some 
legislation applicable thereto. All acts beyond the scope of the powers granted 
are void (Baltimore v. Employers Association (162 Md. 124 

The most recent statement of the power of a county Board of Education is 
found in the case of Hanna v. Board of Education of Wicomico County (87 Atlantic 
(2d) 846). That case is dissimilar, but legally controlling. Actually there is 
no case in Maryland factually similar to the one here presented. The Hanna 
case did involve the validity of a school construction contract, but there any 
factual comparison ends 

Dealing with the scope of the incuiry presented for judicial scrutiny when a 
problem is presented as to the validity of a contract entered into by public 
authority, the Court said: 

On a suit by a taxpayer, a court of equity will not review the exercise of the 
discretion of an administrative agency, if 2) ac’s wii) the ype of its authori'y 
unless its power is fraudulently or corruptly exercised; but the Court will restrain 
any agency from entering into or performing a void or ultra vires contract or from 
acting fraudulently or so arbitrarily as to constitute a breach of trust. [Emphasis 
supplied. } 

The Complainants conte d that the Board here lacked either express or 
implied statutory authority to include the requirement as to mechanical subcon- 
tractors in the specifications upon which the award to Constanza and the sub- 
sequent contract with him was predicated, and that consequently that contract 
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is void. It has been pointed out that the Complainants expressly waive any claim j 
of fraudulent or corrupt conduct on the part of the Board 
{s the Board’s power is statutory, an examination of the Statute (Sec. 45 on this 
pna ix essential to determine the extent of its authority It is given the right 
ti construct schools or approve contracts for so doing * * ana * * * -to 
employ architects to assist in the plans and specifications for such construction.’ 
These rights are necessary to enable it to discharge its statutory obligation to 
provide tacitties for publie education If it ea ot build schools it will lack places 
to assemble pupils and teachers to receive and give instruction If it must 
build school t must contract for them; the Board members could not build them 
personally, neither would it be feasible to do so by dav labor or artisans employed 
individually f the vari of tructio? 
If the it must contract therefor, plans and specifications must be formulated 
upon which to base specific trac These must varv according to the partic 
lar ne 1 1 )¢ tatisfied \gair the individual members of the B ard ‘ould not a 
be expected to personally assume this task, anv more than thev could be expected 
to personally instruet the pupils in the school system Hence they are authorized 
to employ architects, who are experts in this fiel pare the plans and specif 
tions for ‘onstruction which the Board has « ied is required i the publi 
etails of those specifications, whether suggested by the architect and , 
the Board, or adopted first by the Board and then confirmed as to 
1 feasibility architeet, be spe and in terms, set out 
Pon no bidder’s specifications wo valid, because the statute 
xes their preparation, it does not proscribe their contents If this 
were necessary, a separate statute would be needed for every school to be 
CO}! St rue j 
Even the oh, thie tatute is the measure of the power and controls the conduet 
of pub flicials, they are not thereby deprived ‘‘of the exercise of reasonabl 
isc ion and care in the public interest ' conditions precedent to consider 
i proposals may properly be included in the specifications, which will requir 
pre ctive bidders to give proof of their capacity to furnish the necessary mate 
ria plan and means to complete tl work”’ (Donnelly, Publie Contracts, 183 
43 American Jurisprudence 793 That is all this requirement does 
To deny the Board any discretion at all as to details and elements, would be to 
deny to the p iblic as represented bv the Board, the benefits derived from its 
common knowledge of the practices that individuals and corporations use i 
developing and expanding their business enterprises (/ayor and City Council o 
Baltimore v. Flack (104 Md. 107 
Courts throughout the country have upheld details contained in building 
specifications, even though those details were not specifically enumerated it 
the applicable statutes, as being within the statutory authority of municipal , 
corporations, so long as the have rot resulted in favoritism or collusion and 
do not prevent free and competitive bidding. 5 
In the Flack case, supra, the advertisement requested bids on three different i 


kinds of paving material and reserved to the municipality the right to select 





the low bid on anv one of the three. There was no express statutory charter * 
authority for this procedure ard yet the citv’s act in doing so was upheld b 

the Court of Appeals, as was a requirement im the case of the Mery'and Peving 

Company \ Vahoo 110 Md., 397 ae which the specifications (likewise without 

express authority) required each bidder to submit a sample block with his bid 

which he was obligated to agree to use if the contract were awarded to him 

There the Court of Appeals affirmed the reiection of a bid which failed to compl 

with this requirement In dealing with the statutory authority of the citv i 

the Flack case to require bids in the manner indicated, the Court noted that the 

Statute there, similar in legal effect on the problem under discussion to Seetion 45 

here, conferred a wide diseretion in the Commission i this and other particu a 
lars.”’ Dealing further with the difference between selecting the kind of pavement 

before bids were asked and receiving bids on that alone and selecting the kind 

of pa'emert cf ¢ bids had been received, upon distinet sets of specifics tion: & 





descriptive of wholly differert kinds of pavements, but all of which are suited to 


the same general purpose, the Court said, ‘W hat difference is there, or can thers 
be between those procedures” and answered, ‘‘Manifestly, none whatever: though 
in some particulars not touching the power itself but affecting the ultimate re 
sult in other wavs there mav be a difference between the two methods * * * as 
in such an mstance no bidder krow In ads arce W hat ki? d of pavement will be 
selected, each is in reality stimulated to propose terms which in order to secure 
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him the contract, will produ the best results t iplie al ncerne 
It is @ matter of comn on knowledge that in« i privat orporatio 
in developing and expanding their various busi ) s constantly reso! 
to this svstem of duplex competition with most ul s; and if ¢a 





scarcely presumed that the legislature—designed to d t< e ci the i ities 
which individuals and private corporatic avail of prosecuting thei ivel 
activities.” 



































Does not this case fall precisely in that line of reasor Under all bidding 
specificati ms the ge eral | Oo actor Is re ired to desig i ) > OW 5 
subcontractors Under the generally previously prevailing practice this designa 
tion occurs within a lit ited period after he has been awarade ithe contra WI 
difference is there though. between requiring him to n hat desig n fo 
the contract rather the ri just as Flack ca vhat differe va 
there between the cit 1 i in advance what kind paving mé tl 
was going to use and bids on that, o elec y e dilifere Inds « 
material, anv one of which it might use, and requesting bid each of tl r 
To repeat the Court’s words in the Flack case and aj em here manifestly 
none whatever; though in some particulars not yuuiching the power itself bi 
affecting the ultimate result in other wavs there may be a feret betwee 
two methods 

If the Board has the power, as it is conceded it ha inder Seetion 45, to de 
mine the type of construction, whether st brick, or frame in the specif bin 
which are submitted for bidding, does it not just as directly possess the power, 
under the statute, to require that the names of proposed mechanical, subcontra 
tors be submitted with such bids The Complaina ut vou 
valid to require the successful bidder to name hi ibcontractors for the Board 
approval within a prescribe weriod after the contrac as be iwarded If su 
a requirement Is conceded validity as being within the « ss authority of tl 
Board under this seetion, wherein is the lack of such authorit o require that th 
be submitted with the bids? Che question answers itself So far as ( iti 
is coneerned, unless some other legal obligation of the Board is violated, the o 
is as expressly authorized as the other Both are within the ststute Kact 
a method of procuring the a responsible and satisfactory contractor 
The only difference is in the used o procure the re t Kach is express! 
authorized, the Board can emplov eithe 

The Complainants say that the amendment to Section 62 made by Chapter 151 
of the Laws of 1933, su demonstrates a ntion to completely 
restrict the Board of Education as to any det: pecifications not ther 
enumerated. 

This Aet, which was an amendment of and additio1 sé yn 62, deals only 
with the competitly bidding feature of contracts involving the expe nditure of 
more than $1,000 and can by no reasonable construction be read as a limitation 
on Section 45 This Act merely declared that competitive bidding could be legally 
obtained even when bids were asked only on articles or goods by their trade or 
brand names. Super liv it {that this would not be competitive 
bidding at all, because such ¢ have a fixed price, and sometimes 
even a “‘fair trade” one In fact such an attack had been made in the Flack ¢ 
It was only to remove any possibility of such an argument being made again that 
Chapter 151 was passed. 

It had no effect whatever on Section 45 and no other effect on Section 6? 

4 number of States have passed legislation requiring municipal authorities to 
include such a specification as to mechanical subcontractors in their proposals for 
bids on public buildings. The Complainant argues that this shows that such a 
requirement is invalid without express legislative sanction Chis argument misses 
the point of such legislation Its only effect is to remo. iicipalities 





effected thereby any discretion whatever in this respect I 








] ate I nu 
be included, the Board’s discretion is eliminated, specifications for bidding must 
so provide, otherwise invalidity results. This is far from saying that such statutes 
recognize that without such express statutory authority p bodies lack the 
power to include such a requirement when it is deemed 1 ary and advisable 

If any State desires to create a legislative policy in this re sp t, legislation 
would be required in any event, either for its inclusion or exclusion, but the answer 


is that until a particular legislature has decreed aye or nay, awarding authorities 
possess valid statutory discretion to decide the issue for themselves 

An identically similar situation arose in Delaware and \ sented in th 
case of Ebbson v. Board of Education in Wilmington (15 , ‘ 
without statutory authority the Board in its specifications required bidders t 
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name their mechanical subcontractors. Its right to do so was assailed. The 
Court upheld its authority in these words 
lhe insertion of said subparagraph ‘‘b’”’ was on the Board’s own voluntary 
initiative No law of the State required it. The authority of the Board 
over the construction of school buildings, however, is so broadly conferred 
by the Act of its creation, that there can be no doubt of its power to adopt 
the regulation embodied in subparagraph ‘‘b’’, if it be not constitutionally 
inhibited, or contrary to the statute requiring bids to be let to the lowest 
re sponsible bidders. 

The statutory power in the Board there was no broader, if as broad, as the 
Board’s statutory power here under Section 45. 

There is no analogy to cases invalidating contracts containing minimum wage 
scales as in 164 Maryland, 124, supra, and other similar cases, 

Likewise inapplicable are cases invalidating contracts where bidders have been 
limited to those who agreed to employ union labor or furnish only goods bearing 
union labels 

All of those contracts were invalidated because there was no express statutory 
authority authorizing the proposals, and because no authority to do so could be 
fairly implied from the authority conferred. 

In the case at bar, express authority is found for the challenged requirement. 

The cases are readily distinguishable. 

The argument that the requirement here considered can well be a devious 
method by which these legal principles can be circumvented, lack support either 
in fact or in law. Neither can it be said that this requirement permits the Board 
to do indirectly what it cannot do directly, that is through this requirement to 
indirectly demand the employment of union labor, the establishment of minimum 
wages scales for labor, the use of union labels and other incidental prohibited 
practices as denounced in the 162 Md. and related cases. 

The cases of Snith v. Philadelphia (227 Pa. 423) and Harris v. Philadelphia 
(299 Pa. 473), cited to support the invalidity of this specification and the resultant 
contracts are so factually dissimilar as to afford no authority for that position. 
They are rejected as being neither controlling nor persuasive. 

The Board had statutory authority under Section 45 to insert this requirement 
in these specifications and insist upon its compliance 

Section 62 requires competitive bidding which the Court of Appeals in the Hanna 
case said is “mandatory. 

The Complainants contend that this requirement violates that Section and hence 
invalidates the Constanza contract. 

It having been determined the statutory authority existed in the Board to 
include this requirement in the specifications, the question as to whether or not 
the competitive bidding statute is violated, becomes largely one of fact. Each 
case which has dealt with this problem, many of which are referred to in the Hanna 
case, has so viewed it. 

The Court of Appeals in the Hanna case said: 

The object of this statute is to obtain unrestricted competitive bid:ing 
for contracts for the construction and repair of public school buildings, and 
thereby to safeguard public funds by preventing favoritism, collusion, and 


extravagance. In order to obtain that object it is indispensible that all 
bidders be put on terms of equality and be permitted to bid on substantially 
the same proposition. Hence, the plans and specifications of a contract 


should be available to all persons who desire to bid thereon to enable them to 
compete on a uniform basis and without favoritism. 

The Hanna case dealt with deviations from specifications after bidding and 
award, Even though it invalidated the contract there involved, it recognized the 
right on the part of the Board to make such deviations when they were based 
upon honest, reasonable, intelligent judgment and do not vary so substantially 
from the original plans as to constitute a new undertaking. This is a recognition 
of a rather broad discretion reposed, under Section 62, and demonstrates con- 
clusively that the requirement here attached can in no way be said to violate 
that statute. 

The plans and specifications for this construction were elaborate and detailed. 
Each bidder was enabled to compete and bid thereon on a uniform basis. No 
bidder testified that the requirement stifled competition. It has been pointed 
out that unrestricted competition actually existed. Wherein then can Section 62 
be said to have been violated? The Statute’s violation cannot be supported by 
imaginary difficulties of the kind testified to by Mr. Hughes. His company made 
no effort at all to comply with the requirement. He did not testify to any inability 
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to do so, he simply refused to make the effort. All other bidders complied, and 
not one testified as to any objections to it in any manner much less from a com- 
petitive standpoint. Even Mr. Cogswell’s opposition was largely on principle. 
His objection was based primarily on the view that the requirement invades a 
general contractor’s rights. He feared that it might be financially disadvantageous 
to a public authoritv, but he was not able to cite a single instance to that effect. 

All of the cases invalidating specifications and contracts entered into there- 
under as antagonistic to the competitive bidding statute have dealt with specifi- 
cations which were so vague and indefinite as to form no basis for competition, 
Packard v. Haves (94 Md. 233), or changes made in the specifications and con- 
tract terms after the contract was actually awarded, which resulted in no com- 
petition at all on the final contract (Hanna v. Board of Education of Wicomico 
County, supra). Not one of them forms any basis for invalidating the require- 
ment under discussion here. This is not a case where a change in the specifica- 
tions was deemed desirable after the contract had been awarded or where th 
contract terms were subsequently changed. Even then as pointed out in the 
Hanna case slight deviations are not prohibited Here, however, there is no 
such question. No change whatever was made or was contemplated. The 
subject matter for bidding was clear and explicit, the requirements, including 
the one under attack, equally so 

The Board possessed the power to include the requirement. It has not been 
shown factually to violate the competitive bidding statute. It has not been 
shown to be void as a matter of law. To the contrary, it has been held valid 
in the Ebbson case, supra. 

Absent either of these showings it is my conclusion that it is not invalid under 
Section 62. 

Actually the showing is that it stimulates competition, competition before the 
bidding rather than afterwards, and competition resulting in a benefit to the 
soard by means of a lesser bid price than the Board would receive if the com- 
petition were between subcontractors after the award for the benefit of the 
general contractor. Here, under this requirement the Board benefits from the 
competition. Under the other method of selecting subcontractors, any benefit 


derived therefrom goes to the general contractor. Under this requirement, all 
general contractors are in competition with each other on the same subject matter 
and for the same purpose. ‘There is no restriction on any of them, they compete 


and bid on an equal basis. So do the potential subcontractors 

This is the plain intent of Section 62. This requirement tends to avoid extrav- 
agance, by prescribing a procedure which may reduce costs. No favoritism is 
involved because each bidder is free to select his own mechanical subcontractors, 
subject only to the same right of rejection as exists in more conventional bidding 
procedure and as is provided by the American Institute of Architeets Standard 
Form of agreement. As has been pointed out, the difference is only one of 
method. More vigorous competitive bidding, for the Board’s benefit actually 
results under this procedure. 

In Packard v. Hayes, supra, the Court of Appeals said that a specification in 
a public offering which reserves ‘‘a discretion to be exercised by a municipal 
authority as to an essential of the contract after bids had been submitted”’ violates 
the competitive bidding statute and invalidates a contract based on such specifi- 
cations. 

The Complainants contend that the inclusion of this requirement in the building 
specifications under consideration constitutes such an illegal reservation and thus 
avoids the Constanza contract. If this requirement falls in this category, the 
Complainants’ contention is correct. 

The important ingredient to be determined in this respect is the inquiry as to 
what constitutes ‘‘an essential of the contract.” 

In Packard v. Hayes the city desired to establish a garbage disposal system. 
It had no plans therefor. It accordingly invited bidders to formulate their own 
plans and reserved the right, after the bids had been submitted, to select the one 
which in its judgment was most desirable to accomplish its purpose. Patently 
there was no competitive bidding at all, because there were no specifications upon 
which to base competition. The bidders were not there bidding against each 
other, ‘“‘on substantially the same proposition.’”” Each bidder furnished his own 
specifications and based his bid on his own selected method. Of course this was 
invalid; it plainly violated the competitive bidding statute and it just as plainly 
reserved to the city the right to exercise a discretion as to an essential of the con- 
tract after the submission of bids, 
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There is not the remotest similarity between the facts in the Packard case and 
those here under consideration. It will be remembered that in the Mahool and 
I lack Cases, Supra, the ¢ ourt of Appea 
formed to the requirements of the competitive bidding section and were not 
invalid because of the reservation of an essential element of the contract. 

In other words, in those cases the Court said that the details there reserved by 
the awarding authorities to be determined after the submission of bids were not of 
such essentials’’ as to invalidate the specifications or the resultant contract. 
pe aking of Packard v. Hayes and refer ing to the specifications which it approved 
in Baltimore v. Flack, supra, the Court said in the Flack case as to those specifica- 
tions 





ls decided that the specifications there con- 


All the elements required to enable the bidder to submit intelligently his 
proposal on the kind of pavement he might offer to lay, were plainly and 
minutely described in the specifications relating to that character of pave- 
ment before proposals were invited and no essential of the contract was re- 
served for the exercise of any discretion by the municipal authorities after 
the bids had been submitted. The case of Packard v. Hayes et al. is obyv iously 


distinguishable from those now at bar. [Emphasis supplied.] 





If specifications in Baltimore v. Flack, supra, did not reserve to the municipal 


authorities there a discretion to be exercised as to an essential of the contract after 





the submission of bids, the disputed requirement here plainly does not do so 
either. The Mahool case is likewise equally controlling on this phase and on the 
authority of those two cases “readily distinguishable’? from Packard v. Hayes, 


it is my judgment that this specification is safe from the attack based on that 
decision 

It is equally clear in my judgment that as construed and condemned in Packard 
v. Hayes, the “essential of a contract’? means such a specification or provision as 
affects the nature or scope of the work to be done, and not a specification which 
only fortifies and tends to secure the performance of the work, by a responsible 
bidder, upon plans and specifications which are fully set out, clear, definite and 
precise, and contain all the essentials upon which the proposed contract is to be 
executed. 

The final objections made by the Complainants are specious and utterly lacking 
in substance, even of a debatable nature. They say for example that this require- 
ment is so unreasonable, arbitrary and capricious as to constitute a ‘“‘breach of 
trust’’ on the part of the Board and accordingly is invalid for that reason (Hanna 
v. Board, supra). 

The reasonableness of the requirement has been fully demonstrated, as has the 
Board’s statutory authority to include it in the specifications. It has also been 
shown that it does not violate the mandatory requirements of the competitive 
bidding section. 

With these showings it is impossible to reach the conclusion asserted by the 
Complainants. 

The short answer to the objections now under consideration is that it does none 
of the things contended for by the Complainants on this phase. The Board’s good 
faith has been conceded. It is fantastic to assert that this requirement might 
permit the Board to collude with particular subcontractors. 

\s was said by the Court of Appeals in the Flack case: 

That such a method as that pursued in this instance may be open to the 
charge of being dominated by favoritism may be true; but there is no pretense 
that fraud or corruption influenced the action of the Annex Commission, and 
the single question involved is one of power to do what was done and to do 
it in the manner in which it was done, 

It has been shown that the Board here possessed the power to do what was 
done and that it exercised that power in a reasonable manner, calculated in its 
judgment to best serve the public interest. 

As was further said in the Flack case, ‘‘The powers and rights of the munici- 
pality, however, can never be measured by the mere accident of the honesty or 
dishonesty of the officials, if logical methods of reasoning are pursued, but the 
validity of their acts may sometimes depend on the good faith with which they 
were done.’”’ 

The Board’s good faith being conceded, and it having been shown that logical 
methods of reasoning were pursued in reaching the determination to include this 
requirement in the specifications, the reasonableness of the requirement neces- 
sarily follows. It was not arbitrary, it was not capricious. 

It was an element which the Board, in its judgment, included to enable it to 
determine the responsibility of the low bidder. The low bidder’s responsibility 
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could quite easily be effected by the competency of the subcontractors whom he 
selected, particularly in a project where the mechanical work to be subcontracted 


forms as large a part of the whole job as here. The Board has the unrestricted 
right to determine this responsibility and it also has the unrestricted right to 
determine the elements entering into this re¢ sponsibilits The require ment under 


rd that end 


igly repetitious 

Mv conclusion is that there is no merit in the objection under immediate 
co”<ideration. 

Finally it is urged that there is a repugnancy between this requirement and 
other specifications, for example the one requiring the contractor to deliver a 
fully completed project to the Board and another by which the contractor agrees 
to bind every subcontractor, who also agrees to be bound himself by the terms 
of the contract. 

The Complainants say that the requirement prevents the contractor from 
delivering a fully completed project because it. obligates him to a designated 
subcontractor, over whom he has no control. 

The answer to this is plain. The subcontractor contracts for the part of the 
work to be performed by him with the general contractor, not with the Board. 
Their contractural rights and obligations are in no manner affected by this re- 
quirement. It is a subcontractor whom the general contractor has himself se- 
lected, his authority over him is every bit as extensive and binding as it is if the 
selection is made after the award. He is fully enabled to deliver a completed 
contract under this requirement of the specification as under every other speci- 
fication detailed 

It is further asserted that the specifications are not sufficiently elaborate to 
enable the general contractor to determine the kind of subcontractor which the 
Board will approve and that being without guide in this respect the requirement 


discussion is reasonably designed tow: 








This discussion is now becoming bo 








becomes arbitrary. As with other contentions this one also misses the point. 
The purpose of the requirement is not to enable the Board to choose between 
bidders as such, but to enable it to pass upon the competency and responsibility of 


the low bidder. It was simply, as has been said, one of many methods available 
to the Board to determine the one thing it should determine, the low bidder’s 
responsibility and competency to do the job. The fact that a performance bond 


is exacted does not negate this power to the Board. Giving such a bond alone 
does not make up for responsibility (Hibbs v. Arensburg (119 Atlantic 727 

This opinion has already been unduly prolonged. 

A sincere effort has been made to give thorough consideration to every objection 
advanced by the Complainants. 

It is my firm conviction that the requirement is valid viewed from every con- 
ceivable standpoint and the Bill of Complaint will accordingly be dismissed. 

J. Howarp Murray, Judge. 


In accordance with the aforegoing, it is this day of October, 
1952, by the Circuit Court for Baltimore County, In Equity, Adjudged, Ordered 
and Decreed that the Bill of Complaint herein be dismissed, costs to be paid by the 
Complainants. 

J. Howarp Murray, Judge. 


INFORMATION FROM NECA 
NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION, INC. 


Washington 6, D. C 
For publication 
For immediate release 


WasHInNGTON, D. C., November 17.—The National Electrical Contractors 
Association today suggested to the Associated General Contractors of America 
that if it can develop a practical proposal for the correction of monopolistic and 
unfair trade practices in the construction industry that it submit it to NECA for 
consideration in writing. Until that is done, NECA can see no point in estab- 
lishing a joint cooperative committee to explore industry relationships. 

In a letter to the AGC, President D. B. Clayton, Sr., of Birmingham, president 
of NECA, summarized the results of a conference between a special NECA com- 
mittee and a special AGC committee held in Washington on November 11. At 
that meeting the NECA committee submitted its plan to eliminate bid peddling 
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and bid shopping and abuses in cost-plus contracting on Federal public works. 
The AGC committee had no plan but wanted to create a joint cooperative com- 
mittee to study the situation. 

The NECA plan is based on inducing the customers of the construction industry 
to adopt the use of a fair bidding practice procedure in their construction contract 
awards, To approach the largest customer first, NECA asked the AGC to join 
with it and other national associations of mechanical specialty contractors in 
drafting and recommending to Congress legislation requiring Federal constructing 
agencies to observe contracting procedures designed to prevent bid shopping an 
bid peddling in connection with lump-sum contracts and wasteful and monopo- 
listic awards in connection with cost-plus-fee contracts. 

The AGC committee refused to join in such an effort although it agreed that 
bid shopping and bid peddling was an unfair trade practice and should be elim- 
inated, and also that it is a wasteful and unsound practice for prime construction 
contractors on cost-plus-fee construction contracts to undertake the performance 
of mechanical specialty work unless the prime contractor has an established 
successful performance record in those fields, 

Having reached an impasse at the November 11 conference, the AGC asked 
NECA to consider joining with the AGC in setting up a joint committee to study 
ways and means of dealing with these unfair and unsound trade practices involving 
private work, excluding consideration of public works which would be subject to 
statute and regulation. The NECA committee took this proposal under advise- 
ment and Mr. Clayton’s letter was NIVCA’s reply. 

Noting that the AGC had ruled from consideration all known effective means 
of correction and did not appear eager to really give effect to its own code of 
ethics, Mr. Clayton wrote: 

“NECA wants to cooperate, but realizes that there is no magic in the word 
itself. It believes that there must be a plan upon which to cooperate, or the 
existence of a joint committee which has no plan would become merely a delaying 
device which might be used to create the impression that NECA believes that 
there is some appropriate substitute for legislation insofar as Federal work is 
concerned,”’ 

NECA, in cooperation with other groups of mechanical specialty contractors— 
the National Association of Master Plumbers, and the Heating, Piping and Air 
Conditioning Contractors National Association—is supporting Federal legislation 
to eliminate these unfair and wasteful trade practices. The bill, 8. 2907, was 
reported by the Senate Judiciary Committee in the last session and is to be 
reintroduced in the 83d Congress. 

Following is the text of Mr. Clayton’s letter: 

“We are writing you pursuant to vour suggestion made at the end of the Wash- 
ington conference held on November 11 between a committee representing the 
National Electrical Contractors Association and a committee representing the 
Associated General Contractors of America 

“To state our position and understanding clearly it is necessary to make a 
résumé of the discussions on November 11. 

“We were gratified to find a large area in which the representatives of the two 
associations expressed the same overall objectives, that is: 

‘1. Both committees agreed that bid shopping and bid peddling by either 
general contractors or mechanical-specialty contractors after the award of 
the general contract, are unfair trade practices contrary to the best interests 
of the construction industry and the public and should be eliminated. This 
objective and understanding is consistent with the code of ethics of the AGC 
as well as the trade-practice rules relating to the electrical contracting industry. 

“2. Both committees agreed that it is wasteful of public funds and un- 
sound practice for prime construction contractors with cost-plus-fixed-fee 
construction contracts to undertake the performance of mechanical specialty 
work involved in such cost-plus-fixed-fee contracts unless the prime con- 
tractor has a prior established successful performance record in such specialty 
work. 

“3. The NECA committee accepted as economically sound and fair the 
AGC theory of undivided responsibility, which calls upon the owner to 
award one general contract for the construction of a project, provided that 
the owner makes adequate provision for the subletting of the mechanical 
specialty work on a fair basis. 

“The NECA committee made a proposal to accomplish in a large measure the 
objectives agreed upon. The NECA committee suggested the joint promotion 
of a plan to induce the customers of the construction industry to adopt the use 
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of fair-bidding-practice procedures on their construction contract awards To 
approach the largest customer first they requested the AGC to join with NECA 
and other national associations of mechanical-specialty contractors, in drafting 
and recommending to Congress mutually satisfactory legislation requiring Fed- 
eral constructing agencies to observe contracting procedures and policies designed 
to prevent bid shopping and bid peddling in connection with lump-sum contracts 
and to prevent wasteful and monopolistic practices in connection with cost-plus- 
fixed-fee contracts 

“The AGC committee rejected the NECA committee proposal for joint pro- 
motion of mutually satisfactory Federal legislation but admitted that it had no 
proposal to accomplish the agreed objectives for the elimination of these unfair 
trade practices with regard to the area of Federal construction. In this connec- 
tion the AGC committee contended that the advocacy of legilsation represented 
a request for Government interference with the conduct of private industry, 
whereas the NECA committee stated that such legislation represented merely 
a request for the Federal Government, as owner, to establish contracting policies 
to be observed by the Government agencies as customers for the services of the 
construction industry. 

“Finally, the AGC committee, after conceding that they had no solution to 
propose with respect to Federal work, suggested that NECA join with AGC in 
the establishment of a joint committee to stduy ways and means of accomplishing 
the joint objectives expressed on private work where governmental contracts 
are not involved. In making this suggestion for the establishment of a joint 
committee, the AGC committee pointed out the large area of construction work 
in which no Federal contracting procedure legislation could be effective and further, 
that on private work where contracts and subcontracts were normally let within 
a localized geographical area, there might be more possibility of achieving results 
through activities of local committees and local public opinion. 

“The NECA committee agreed to take under advisement the request of the 
AGC for the establishment of a joint committee to study ways and means of 
eliminating the unfair and uneconomical practices above mentioned on non- 
governmental contracts. 

“Since the November 11 conference, we have given careful consideration to 
the possibility of constructive progress toward the accomplishment of our objec- 
tives on nongovernmental construction through the medium of a continuing joint 
AGC-NECA committee, as proposed by the AGC committee. Before outlining 
our position on this proposal, we would like to state certain factors which were 
necessarily taken into consideration in our deliberations: 

“1. The AGC has very recently published a pamphlet entitled ‘Just and Har- 
monious Relationships in the Construction Industry’, which pamphlet, according 
to the flyleaf thereof, was authorized by the governing and advisory boards of the 
AGC at the midyear meeting held at White Sulphur Springs, September 8-10, 
1952. This pamphlet asserts that: ‘In many sections of the country there is 
currently an unrest between general contractors and specialty contractors in the 
award of subcontracts.’ It further states that: ‘General contractors clearly 
recognize the importance of mechanical and specialty work in the completion of 
a project,’ and, moreover, reaffirms the principles of the AGC code of ethical 
conduct with regard to fair dcaling with specialty subcontractors. This pamphlet, 
however, explicitly takes the position that bid depositories for bids of specialty 
contractors or the naming of specialty contractors in the general contractors’ bid 
are undesirable. At the meeting of the committees on November 11 the AGC 
committee left no doubt that this position would be their fixed policy and accord- 
ingly indicated that they would eliminate from consideration by any joint com- 
mittee all plans of which we have any knowledge which could actually accomplish 
our mutual objectives with regard to bid shopping and bid peddling. 

“) Tt is difficult indeed for us to understand the refusal of the AGC to support 
legislation which would implement AGC’s own code of ethical conduct with respect 


to the business of one important customer, the Federal Government. We feel 
that it would be an indication of the sinecrity of AGC if ic were to join with us 
in a plan to accomplish these objectives with respect to Federal Government 


construction. 

“3. The NECA believes that the elimination or reduction of the admitted evils 
existing in connection with the award of specialty subcontracts on Federal work 
would tend to accomplish our objective on nongovernmental work. The AGC 
has not submitted and apparently does not intend to submit any substitute for 
the NECA proposal but merely suggests the establishment of a continuing joint 
committee to cooperate. NECA wants to cooperate, but realizes there is no 
magic in the word itself. It believes there must be a plan upon which to coop- 
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erate, or the existence of a joint committee which has no plan would become 
merely a delaying device which might be used to create the impression that 
NECA believes there is some appropriate substitute for legislation insofar as 
Federal work is concerned. p 

‘4. The manpower and expense which is involved in bringing together fre- 
quently a geographically representative committee is a matter of some importance 
to NECA 

“5. The attitude of the other national associations of mechanical specialty 
contractors toward any cooperative plans which might be considered is important 
to NECA and none could be entered into without prior discussion with them, 

“We regret to have to advise you that in view of the existence of these un 
favorable factors it has been decided that NECA will not participate in the 
establishment of a continuing joint AGC-NECA committee at this time, but 
instead recommends that a continuing contact be maintained through our respec- 
tive administrative officers at Washington so that if and when the AGC develops 
any cooperative plan for the solution of any of the construction industry’s prob- 
lems, such plan may be reviewed, referred to the appropriate NECA committee, 
and, if any substantial results appear possible, arrangements made for a joint 
committee meeting.” 

Members of the NECA special committee at the November 11 conference were: 
Chairman, D. B. Clayton, Sr., Birmingham: Frederick P. Coffey, Boston: William 
F. McCarter, Philadelphia; C. W. Moseley, Charlotte, N. C.; Harold J. Hall, 
Detroit; Harold J. Hill, Wichita; and Paul M. Geary, Washington, D.C. Charles 
Langlais, San Francisco, a member of the committee, was not present. 

Members of the AGC special committee were: Chairman, IE. J. Sheeler, Cin- 
cinnati; Ha! S. Crain, Durham, N. C.;: Max C. Harrison, Pittsburgh; Leo P. 
Richardson, Detroit; R. A. Smith, Los Angeles; H. C. Turner, New York; Arthur 
Wells, Chicago; W. Murray Werner, Shreveport; and Charles 8. Embrey, Wash- 
ington, D. C. Charles L. Harney of San Francisco, a member, was not present. 

The CHarrRMAN. Senator Kilgore? 

Senator KinGcore. No questions. 

The CHAIRMAN. Senator Dirksen? 

Senator DirksEN. Why was that bill vetoed in 1938? 

Mr. Geary. The President determined that its procedures were 
too cumbersome and burdensome, with particular reference to some 
system under which the Government had to see to it that the sub- 
contractors got thei money from the general if he did not pay 
promptly. It could hardly have been on account of its prohibition 
of bid shopping because the same administration, as you will re- 
member, was responsible for the NRA, which created an elaborate 
program to do that very thing in the construction industry. 

Senator DirksEN. I notice this section 2 (a) of the bill you use the 
word “all.” In other words: 


to provide that there shall he no award on a fixed-fee contract unless it shall be 
provided in such contract that all mechanical speciality work * * * 


That would mean every little bit of heating, piping, ventilation, 
refrigeration, electrical work, everything? 

Mr. Geary. Yes, unless the agency head decided that to do so 
would be contrary to public interest. — 

Senator Dirksen. I am relating it, of course, to that word “all.” 
So that if the general contractor only did a little bit, he would be in 
violation, would he not? 

Representative Jonas. What section? 

Senator Dirksen. Page 8, paragraph 3. It does not leave out 
very much. You have plumbing, heating, piping, air conditioning, 
refrigerating, ventilating, and electrical work. 

Senator Kitcore. Subsection (3) cures the defect; it states: 

Any contract with specific reference to which the agency head determines that 
the procedure prescribed herein would result in undue delay and the public 
exigency will not admit of the incident delay. 
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That is an exception. 

Senator Dirksen. We are not speaking of delays. I am speaking 
of the dimensions of the work. If the general contractor did 1 per- 
cent of the mechanical specialty work he would be in violation because 
you use the word “all.” 

Mr. Geary. It appears that it would be the Government agent 
that would be in violation of an act of Congress. The Government 
agency would not be seeing that it was all awarded. 

Senator Dirksen. It says it shall not be awarded unless “‘all’”’ and 
so forth shall be done. 

Mr. Geary. The agency head still having the right in any exigency 
that might exist to determine that in that case this procedure is not 
applicable. 

Senator Dirksen. No, sit 

Mr. Geary. We cannot see that that would ever happen. 

Senator Kincorre. However, in the same paragraph it says “or by 
a contractor qualified to perform such mechanical specialty y woniae 
A small item of work, if he could plainly show that he was capable 
of performing it, that would be all right. 

Senator Dirksen. Provided he does his own subcontracting. 

Senator Kingore. Yes. 

Senator Dirksen. But if he has entered into an agreement with 
the subcontractor? 

The Cuarrman. Any questions, Senator Sparkman? 

Senator SPARKMAN. I have no questions, Mr. Chairman. 

The CHarrMANn. Congressman Jonas? 

Representative Jonas. Do you see any danger, Mr. Geary, in the 
contents of the bill insofar as they add to the Federal regulation or 
control of business? 

Mr. Geary. No; I do not. I think I tried to make clear in that 
statement the fact that the only thing that is being controlled is that 
the Government is controlling its own business, in other words, Con- 
gress is controlling the business of the Government. 1 understand 
that that is as it should be. 

Representative Jonas. The Government already has the basic 
authority to let contracts? 

Mr. Geary. And the Government has already prescribed how it is 
going to do it. All we are asking is that the Government make some 
chi Lnges in its own diana itions. 

Representative Jonas. It is merely a regulation of the ways and 
means of applying the skills and carrying out of them in Government 
contracts? 

Mr. Geary. That is right. The Government already regulates 
how it is to be done. There are other statutes, some of them referred 
to in this statement, which prescribe how Government contracts are let. 

Representative Jonas. Are you familiar with some of the State 
laws of the respective States that you have mentioned here? 

Mr. Geary. Yes, sir. 

Representative Jonas. Are they in any way analogous or similar 
to the law that we are proposing here now? 

Mr. Geary. The law in Massachusetts which has been in existence 
there for many years is similar, more elaborate, requiring more 
administrative procedure. This is a simplified version, I might say, 
of the statute in Massachusetts which has been in effect there for 
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many years and which was referred to in the statement submitted 
by William Stanley Parker, who is considered to be the dean of 
American architects. 

Representative Jonas. In your experience have you found that the 
State laws as they now exist have been detrimental in any way or 
have been arbitrary or autocratic in conferring too much power 
upon a centralized government, or have they worked out all right as 
to the contractor and the authority who lets the contract? 

Mr. Geary. They have worked out all right in our opinion. Some 
of them go a great deal further and some of them provide for separa- 
tion of contracts; that is, that the State authority lets a separate 
contract to the plumbing and heating contractor. We have avoided 
that unnecessary procedure and have left the general contractor 
with full authority over the job to award it as he sees fit, only this one 
stipulation. 

Senator Dirksen. Mr. Geary, I wonder if you could get copies of 
the State laws referred to in your text and have them inserted in 
connection with your text? 

Mr. Geary. We have them available, aed we can make them avail- 
able to the committee’s counsel very readily. 

Mr. Couurns. Mr. Geary, I wonder if I could have your comment 
on this statement. The Comptroller General last year in reporting on 
a similar bill stated: 

It seems obvious that to require each bidder to make such final and definite 
arrangements with each and every subcontractor necessary to the contract work 
as to enable him to state in connection with his bid the name of each subcontractor 
and to bind himself accordingly could only result in higher bids. 

Mr. Geary. All I can say is that I thoroughly disagree with him 
and that he just does not understand the construction industry. 

Mr. Couurns. You do not think that the inevitable result would be 
for each general contractor to pad his bid to some extent to take care 
of contingencies? 

Mr. Geary. No, because as I tried to point out in my statement, it 
is going to run in the other direction. The subcontractors will be 
willing to submit the best price they have to submit in the first go- 
round instead of submitting any kind of price with the idea in mind 
that that is only the first price, ‘‘We are going to go through all of this 
again and maybe 2 or 3 times.”” That is what goes on, and to any of 
us who know the construction industry we are fully aware of that, 
we are fully familiar with it. 

Senator Kincore. Mr. Geary, that enables the general contractor’s 
bid to be a sound one, one which he knows can be performed as far 
as the subcontractors are concerned? 

Mr. Geary. That is correct. 

Senator Kitcore. Is that not correct? 

Mr. Geary. And the general contractor can make any requirement 
or showing of responsibility of his subcontractor that he sees fit. He 
can require them to post bond to guarantee their price if he wants to. 

Senator KitGorr. Going one step further, you stated, as we all 
know, that we have authority to let these contracts and everything 
else, but they are let by various administrative heads and various 
administrative bureaus and that a general overall policy here would 
standardize that bid letting and be generally beneficial to the bid 
letting, would it not? 
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Mr. Geary. It would all be done the same way. 

Senator Kitgore. In other words, it would lay down a rule for all 
administrative agencies in the letting of a bid so that the contractor 
would then know what he had to do as well as the administrative 
agency. It would eliminate any chance for favoritism, do you not 
agree? 

Mr. Geary. I bope so. I hope the committee will give some con- 
sideration to the latter part of my statement, which outlines a number 
of things which the bill will not do. Please note carefully what the 
bill will not do. 

Senator Kitcore. One other point there, the House Military 
Affairs Committee or Subcommittee, rather, in going into the question 
of trying to save some money brought out the fact that the various 
diversified and various ways of letting contracts, procurement, based 
upon the particular rules of the agency involved had caused consider- 
able waste. Have you ever read of any of those reports to that 
effect? 

Mr. Geary. Yes; I have, I have not only read the reports, but I 
have observed actual situations on the job. 

Senator Kincore. Is it not a fact that that same committee, I think 
they wrote a report recommending that some standardized method be 
brought in for procurement, not contracts, but procurement of things 
for the Government which would work a saving to the Government if 
all agencies had to follow the same standard system? 

Mr. Geary. That is correct. 

Senator Kitcore, It is particularly interesting to me in the light of 
the RFC’s attitude that in the building of private construction fi- 
nanced by them, they require practically a similar procedure and 
supervised. 

Representative Jonas. Mr. Geary, is it not almost universal 
practice among the States and municipalities where public contracts 
are involved that the architects either for the State or the municipali- 
ties require that there be a complete breakdown as to subcontractors 
in these public contracts along the same lines and ask for a bid that is 
along the same lines as indicated through the objective of this bill? 

Mr. Geary. Ina great many cases. I naturally would hate to say 
that all of them do, but I think there are enough to say that it is com- 
mon practice. 

Representative Jonas. It is common practice in the States regard- 
less of whether they have a law such as you have noted here specifically 
requiring that. It is merely a custom or practice? 

Mr. Geary. I cited a case here in Maryland. Of course, now that 
involved a Board of Education, where the Board of Education took 
this procedure at the recommendation of its architects. 

Representative Jonas. That is all, sir. 

The CuarrmMan. Thank you very much, Mr. Geary. 

Mr. Couurns. The next witness is Mr. Richard G. Nussmeyer. 


STATEMENT OF RICHARD G. NUSSMEYER, EVANSVILLE, IND, 


The CuarrmMan. Will you give us your full name and place of resi- 
dence and business? 

Mr. NussmMeyer. Richard G. Nussmeyer; we are general contrac- 
tors in Evansville, Ind. 
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Our firm has been organized and actively engaged as general con- 
tractors for the past 5 years and may be classed as a medium-sized 
firm doing an annual volume of approximately $1 million. 

The primary portion of our construction volume has been FHA 
housing projects of which we have completed 400 units in the past 
4 years and have planned approximately 700 similar units for this 
year. 

In addition to our housing volume, we are actively engaged in other 
types of work, such as industrial, municipal, and commercial construc- 
tion and have done work for firms such as International Harvester 
Co., the Southern Indiana Gas & Electric Co., the Ohio Oil Co., and 
the city of Evansville. 

As a firm we have been unsuccessful bidders on several Federal 
lettings but have no actual experience under Government contract. 

As a professional engineer I have had several years experience, prior 
to World War II on Federal projects with the construction division of 
the Du Pont Co., the Maxon Construction Co., and the United States 
Engineers 

As an individual actively engaged in the construction industry for 
the past 15 vears, and as an engineer and contractor, | have observed 
that construction brokers are strictly influence peddlers and_ bid 
shoppers. The owner, whether it be the Federal Government or 
individual, is usually the loser in time, quality of construction, and 
money. 

One of the most important qualities of a mechanical contractor to a 
general contractor is his ability to keep pace with the general con- 
tractor. A job will progress no faster than its slowest contractor. 
As a rule, the general contractor who shops his subbids usually gets 
the unqualified bidders. 

A legitimate general or mechanical contractor’s ability to produce 
efficiently and make a profit depends entirely upon coordination of 
work and materials which means an efficient and well-organized job 
that will produce for the owner, speed of erection and quality of con- 
struction. ‘To a broker, it means little or nothing as he merely shops, 
all bids and the job usually runs itself behind se ‘hedule and results in 
subpar construction 

Brokers are not qualified contractors and it is to the interest of 
the owner not only to require a qualified general contractor but also 
require that same general contractor to qualify and name his sub- 
contractors 

As a construction firm we have had occasion to study the provisions 
of bill S. 848 and appreciate this opportunity to express our approval 
and endorsement of this legislation from the standpoint of general 
contractors. We sincerely believe the passage of this legislation would 
be of tremendous benefit to general contractors as well as mechanical 
spe cialty contractors. 

The practices of bid shopping and bid peddling are serious prob- 
lems in our industry at the present time and we believe that these 
practices put the ethical general contractor at a serious disadvantage 
and that the elimination of bid shopping is as important to general 
contractors as it is to their subcontractors. 

First, the prevalence of bid shopping results in the general con- 
tractor frequently not being able to get enough mechanical subbids 
to be sure he is securing the lowest price for his electrical, heating, 
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piping, and other mechanical installations which form a large part 
of the total cost. Moreover, mechanical subcontractors are very apt 
not to give their absolute lowest bid where they fear bid shopping 
may be indulged in. 

This gives the bid-shopping general contractor a very great advan- 
tage over those of us who refuse to indulge in this unfair practice. 
Those of us who follow the ethics of our industry and the code of 
ethics of the Associated General Contractors of America and refuse 
to shop bids submitted after the award of contract to us, must depend 
on the lowest bid we have received before the award of contract; 
whereas, the bid shopper who probably has the same bid is willing 
to take his chances on being able to chisel on the low bid which he 
received before the award. If bid shopping were not practical we 
would all get the lowest possible bid beforehand and stand on an 
equal footing. The ethical contractors would no longer be at the 
mercy of the unethical general contractor. 

We said that bid shopping is unfair and that we do not engage in 
it, and we would like to make it clear as to just what we mean by this. 
Our firm, for example, is not a contract broker but a general contract- 
ing firm which itself does the general work. We are perfectly capable 
of estimating and performing painting, plastering, brickwork, normal 
excavation, and the other nonmechanical parts of the job. We are 
not able to and don’t have the technical staff, engineers or experience 
necessary to estimate or figure the electrical installations, plumbing 
and heating installations, or mechanical work on a complex job. 

Senator Kingorr. Could I ask you a question at that point? 

Mr. NussmMeyvmEr. Yes, sir. 

Senator Kitgore. This goes to the economy of construction. The 
specialty contractor is on for part of the time of the construction. If 
you had that same staff you would have to hold them the full time 
of your job, would you not, the necessary staff to do that job? 

Mr. Ni SSMEYER. Yes, sir. 

Senator Kitgorr. They would have to be on your payroll whether 
they were doing the job or just marking time? 

Mr. NussmeyerR. We do not have the volume in mechanical trades 
to warrant that kind of operation. 

Senator Kitcorr, That is the economy of subcontractors? 

Mr. NussmMeyer. That is right. 

Senator Kitcore. That you have the ability to carry on the full 
job with the exclusion of certain items and for that you go to the 
subcontractor and get his service for a time, and he moves from your 
job to another job? 

Mr. Nussmeyer. That is right. 

Senator Kitcore. All right. 

Mr. Nussmeyer. Very few general contractors are in a position 
to make any such estimate on mechanical work. Accordingly, we 
request mechanical subcontractors to invest their time and money 
e giving us bids prior to making our own bid on the whole job. We 

believe that it is a distinctly unfair practice for us to accept the award 
of a contract on the basis of the time and money of a mechanical 
subcontractor who gives us his bid unless we, in turn, award the 
mechanical work in question to the lowest responsible bidder whose 
figures we use. We don’t want to engage in this practice, we haven’t 
engaged in it, aud we don’t intend to. But we dislike very much 
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being at a competitive disadvantage with other contractors who do 
shop their bids after the award. 

Now, we have emphasized that bid shopping is an unfair practice, 
but, of course, our interest in it is that it works to the disadvantage 
of those of us in general contracting who refuse to take part in it. 
In this connection, we don’t mean to imply that most general con- 
tractors shop their subbids, but there are a great many who do, 
particularly contract brokers operating on large Federal projects. 
Frequently their home or base of operations is out of the community 
or area in which the job is awarded and they feel no public or civic 
responsibility. 

Another problem that goes hand in hand with bid shopping is the 
practice of mechanical subcontractors to turn in bids at the last 
minute. We have found that if a contractor is sure his bid will not 
be shopped we can set a deadline and get an honest firm proposal 
ahead of time. If there were to be no bid shopping all contractors 
could in all instances get firm written subbids well ahead of the time 
for submission of their own bid. The procedures on Federal con- 
struction which would be established by this bill would go a long way 
toward clearing up this situation. 

We are convinced that this bill will eliminate bid shopping on 
Federal jobs and tend to set a pattern for the industry as a whole and 
raise the standards of the construction business. On competitive 
bidding jobs we expect to get the job if we submit the low bid. We 
think this is healthy and results in low cost construction. We think 
the same subbidding procedure would be equally healthy and result 
in even lower construction costs. 

We would like to state that we are not members of the Associated 
General Contractors of America, Inc. but have no antagonism toward 
this organization. Indeed, we highly commend their code of ethics 
which, if it were observed, would make legislation unnecessary. But 
human nature, being what it is, bid shopping can be eliminated as a 
practical matter only by the owner or purchaser of construction 
specifying bidding procedure which makes it impossible or unlikely. 
We would be very happy to see the Federal Government do this on its 
own construction. We hope this bill will be passed. 

The CHarrnMan. Any questions, Senator Sparkman? 

Senator SpaRKMAN. I have no questions. 

The CuHarRMAN. Congressman Jonas? 

Representative Jonas. The Associated General Contractors of 
America, Inc., are opposed to this bill? 

Mr. Nussmeyer. I do not know. I have here a joint statement of 
a contractor from Evansville which I would like to leave with the 
committee. This contractor is a member of the AGC. 

The Cuarrman. It will be filed and made a part of the record. 

The statement referred to follows:) 

Turee A Borupers, INc., 
Evansville, Ind., April 13, 1958. 


To the Senate Committee on the Judiciary, Subcommittee on Antitrust and Monopoly, 
United States Senate. 

GENTLEMEN: The undersigned, J. U. Aull, president and O. H. Roberts, Jr., 
vice president, trading as ‘Three A Builders, Inc., Evansville, Ind., respectfully 
submit the following statement with regard to Federal construction contract 
bill, S. 848, under consideration by your committee. 

We are general contractors operating in Evansville and vicinity. We handle 
all types of construction work and would generally be classed as medium-sized 
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general contractors having an annual volume of business upward of $750,000 a 
year. We both have been in the construction business for a number of years 
and we have been operating as general contractors on Federal and public proj 
ects as well as private jobs. At the present time we are commencing a school 
job in Robinson, Ill., and we are completing a large Federal job in Crane, Ind., 
and have recently completed substantial jobs in and near Evansville 

We have had occasion to study the provisions of the above bill, S. 848, and 
appreciate this opportunity to express our approval and endorsement of this 


legislation from the standp¢ int of general contractors We sincerely believe the 
passage Of this legislation would be of tremendous benefit to general contractors 
as well as mechanical specialty contractors. The practices of bid shopping and 








bid peddling are serious problems in our industry at the present time, and we 
believe that these practices put the ethical general contractor at a sericus dis- 
advantage, and that the elimination of bid shopping as impcrtant to general 
contractors as it is to their subeontractors. 

First, the prevalence of bid shopping results in the general contractor fre- 


quently not being able to get enough mechanical subbi’s to be sure he is securing 
the lowest price for his electrical, heating, piping, and other mechanical installa 
tions which form a large part of the total cost Moreover, mechanical subcon- 
tractors are very apt not to give their absolute lowest bid where they fear bid 
shopping may be indulged in. This gives the bid shopping general contractor 
a@ very great advantage over those of us who refuse to indulge in this unfair practice 


Those of us who follow the ethies of our industrv and the eode of ethies of the 
Associated General Contractors of America an?’ refuse to shop bids submitted afte 
the award of contract to us must depend on the lowest bid we have received bef: r 
the award of contract; whereas, the bid shopper who probably has the same bid is 
willing to take his chances on being able to chisel on the low bid which he received 
before the av ard. If bid shopping were not practical we would all get the |~ west 
possible bid beforehand and stand on an equal footing. The ethical contract 
would no lon¢er be at the merey of the unethical general contractor 

We ssid that bid shopping is unfair »nd that we do not engage in it, and we 
would like to make it clear as to just what we mean by this. Our firm, for ex- 
ample, is not a contract broker but a general contracting firm which itself does the 
general work. We are perfectly capable of estimating painting, plastering, brick- 
work, normal excay ition, and the othe r nonmechar 1c | parts of the job. We are 
not able to and don’t have the technical staff, engineers, or experience necess>*ry 
to estimate or figure the electrical installations, plumbing and heating installa- 
tions, or mechanical work on a compl x job. Very few general contractors at 


in a position to make any such estimete on mechanics! work. Accordingly, we 
request mechanical subcontractors to invest their time and money in giving us 
bids prior to making our own bid on the whole job. We believe that it is a dis- 


tinctly unfair practice for us to accept the award of a contr>ct on the basis of the 
time and money of a mechanical subcontractor who gives us his bid unless we in 
turn award the mechanical work in question to the lowest responsible bidder 
whose figures we use. We don’t want to engage in this practice, we haven't 
engaged in it, and we don’t intend to. But we dislike very much being at a com- 
petitive disadvantage with other contractors who do shop their bids after the 
award 

Now, we have emphasized that bid shopping is an unfair practice, but of cours« 
our interest in it is that it works to the disadvantage of those of us in general 
contracting who refuse to take part in it. In this connection, we don’t mean to 
imply that most general contractors shop their subbids, but there are a great many 
who do, particularly contract brokers operating on large Federal projects. Fre- 
quently their home or base of operations is out of the community or area in which 
the job is awarded and they feel no public or civic responsibility. 


Another problem that goes hand in hand with bid shopping is the practice of 


mechanical subcontractors to turn in bids at the last minute We have found 
that if a contractor is sure his bid will not be shopped we ean set a deadline and 
get an honest firm proposal ahead of time. If there were to be no bid shopping 
all contractors could in all instances get firm written subbids wel! ahead of the 


time for submission of their own bid. The procedures on Federal construction 
which would be established by this bill would go a long way toward clearing up 
that situation 

We are convinced that this bill will eliminate bid shopping on Federal jobs and 
tend to set a patter. for the industry as a whole and raise the standards of the 
construction business. On competitive bidding jobs we expect to get the job if 
we submit the low bid. We think this is healthy and results in low-cost con- 
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struction We think the Same subbidding procedure would be equally healthy 
and result in even lower construction costs 
We would like to state that we are members of the Associated General Con- 
tractors of America, Ine., and we highly commend their code of ethies which if it 
was observed would make legislation unnecessary But human nature being what 
it is. bid pping can be eliminated as a practical matter only by the owner or 
purchaser of a construction specifying bidding procedure which makes it impos- 
ible or nlikely We would be very happy to see the Federal Government do 
nis on tts own construction 
We hope this bill will be passed 
Respectfully i 
THREE A Buitpers, INe., 
By Joun U. Ceure, President. 
By O. H. Rosperts Jr., Vice President. 
Repre sentative Jonas. Do they have a code of ethies? 


Mr. NussmMeyer. Usually; yes, sir. 

Representative Jonas. In this code of ethics that is established, is 
there any rule or code that provides that a contractor who indulges 
in evils as you have stated here can be subjected to punishment? 
What is there in the code of ethics to take care of that? 

Mr. Nussmeyer. I doubt very seriously, sir, if there is any measure 
of enforcement there that I know of 

Representative Jonas. Is it a rule that is not enforced, or is it a 
rule that has not any teeth in it at all? 

Mr. Nussmeyrer. | do not think it has any teeth in it 

Senator Kinaore. Is it not a fact that it is a wonderful rule, but 
it is in the nature of, say, a pious prayer? The good men abide by it 
just as you have ethics in the legal profession and medical profession 
and everything else. The reputable and outstanding people abide 
by that code of ethics? 

Mr. NussmMeyer. That is right 

Senator Kitcore. But the other fellow does not. 

[ want to ask you a question. As a general contractor you have 
been doing the kind of work that I have some familiarity with. Would 
you go in and bid on a job where you knew your bid was going to be 
shopped around? 

Mr. NussmMryer. It would be a waste of time—lI would consider it. 

Senator Kingorr. And a waste of money; would it not? 

Mr. NussMeyer. Yes, sir. 

Senator KinGore. Because it costs you money to figure that bid? 

Mr. Nussmeyer. Right. 

Senator Kingorr. Therefore, the subcontractor is in the same 
position? 

Mr. Nussmryer. The subcontractor is in the same position. 

Senator Kincorre. That a general contractor would be on_ that 
procedure. Is it not a fact also that Government contracts, big ones, 
we accept the bid of the general contractor and we do not shop it 
around any? We may for good cause throw all the bids out that 
require reletting of the contract, but that is done on construction 
projects? 

Mr. Nussmreyer. Yes. 

Senator Kitrgorer. The bids are not taken and shopped around for 
the general contract? 

Mr. NussMryer. Yes, sir. 

Senator Kitgorr. What is sauce for the goose should be sauce for 
the Government; should it not? 
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Mr. NussMeyer. | look at it from the standpvint of whether it is 
the Government or an individual a subbidder is equally as important 
as the specification or material supplier, as the general contractor 
In other words, as a general contractor I want a reputable subcon- 
tractor because I canno. produce any better than he can. 

Senator Kircorr. And you want a firm bid from him? 

Mr. NussMpByYeEr. Yes, sir. 

Senator KizGorr. One that you can rely on so that when your 
bid goes in vou know you are going to get your plumbing for this, 
your wiring for this, and that it will be completed according to sched- 
ule as agreed by you, and you work out a construction program so 
that you can get the roughing in and then the finishing? 

Mr. Nussmeyer. Right. 

The CHairRMAN. Senator Sparkman? 

Senator SPARKMAN. Let me ask you this question: Do you not 
regard the procedure that is contemplated in this legislation simply 
to be that which a prudent businessman would use in his business? 

Mr. Nussmeyer. Yes. I find that in bidding many jobs for 
private industry, in fact I can relate one from last week which I did 
for the Texas Co., they required that we name our subbidders, in 
other words, they have to, - qualified as I have to be qualified. 

Senator SPARKMAN. If is good business in private business it 
would be good business for ‘ther Government? 

Mr. NussmMeyer. That is right. 

Senator SPARKMAN. In your statement you make the comment 

that you are not set up to do these mechanical jobs, and you deseribe 
the things that you are set up to do. You understand, of course 
that if you were set up to do these jobs, there 1s nothing in this legis la- 
tion to prohibit you from doing these jobs yourself? 
' Mr. NussMeyer. Nothing that I can see. As a general contractor 
I would say one thing, that I think all of us in the general contracting 
business as a rule do oppose separate bids. By that I mean taking 
bids on plumbing and bypassing the general contractor, not from a 
point of tacking on a fee on that, but more from the point of con- 
trolling that. In other words, a general contractor must control his 
subcontractors as well as he controls his own organization and as 
well as he controls the supply of materials and everything else. 

I think you will find the feeling in the construction industry that 
the general contractors oppose separate contracts 

The CuarrmMan. Mr. Collins? 

Mr. Cotuins. Mr. Nussmeyer, have you in vour work as a general 
contractor experienced any difficulty in obtaining a variety of bids 
from mechanical specialty subcontractors? 

Mr. Nussmeyer. No, sir. I can recall one specialty contractor 
that we have dealt with since we have been in business, and he is 
very ethical, he is very competitive. I can evaluate his bid and 
seldom if ever have to ask for a competitive bid from anybody else. 

Mr. Couturms. When you accept a job, you seek subbids from the 
mechanical specialty subcontractors, then you take the lowest bid 
and ampere it in your general bid? 

Mr. Nussmeyur. That is right. 

Mr. Couns. Do you, before the general bid is awarded, give any 
assurance to that lowest subcontractor whose bid you use, that you 
were going to award him a contract in the event that you are awarded 
the prime contract? 
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Mr. Nussmeyer. If you are ethical, sir, and you do business for a 
while with people, they naturally expect you to award them the 
contract. You soon earn a bad reputation among subbidders, in other 
words, they refuse to give you legitimate bids because if the *y feel that 
you as a general contractor are going out to shop, they do not want to 
do business with you. 

Senator Kitcore. In other words, you cannot go shopping around 
under cover, it is always found out? 

Mr. Nussmeyer. In other words, we might do business with any 
of you, and as long as we all have friendly relations and continue 
to make money, we will continue to do business with you, and when 
we do not we will stop doing business. 

The CHarrMan. Thank you very much, Mr. Nussmeyer. 

Mr. NussMEYER. pcm unk vou, gentlemen. 

Mr. Couurns. Mr. James G. Morris. 


STATEMENT OF JAMES G. MORRIS, EXECUTIVE SECRETARY, 
HEATING, PIPING, AND AIR CONDITIONING CONTRACTORS’ 
BOSTON ASSOCIATION, BOSTON, MASS. 


Mr. Morris. I am James G. Morris, executive secretary of the 
Heating. Piping and Air Conditioning Contractors’ Boston Associa- 
tion and a member of the Massachusetts bar. 

[ had the opportunity, during the last session of Congress, of 
attending all the hearings before the subcommittee of the Senate 
Committee on the Judiciary at which statements were presented in 
connection with S. 2907. 

I listened attentively to all the arguments presented by the opposing 
witnesses. I heard, in amazement, testimony that an additional 
burden of work and responsibility for the Federal procuring agencies 
would be entailed; and I could hardly believe my ears when I heard 
of the testimony that it might increase the cost of Federal construc- 
tion work. 

During the period between the adjournment of the 82d Congress 
and now, I have made a careful study of the mass of testimony which 
was presented before the committee, and Iam amazed to discover how 
a proposition as simple as this can become so involved. 

In examining the many statements presented by the opposition it 
was soon quite evident that they all followed a certain set pattern. 
I have attempted to discover some basis which would justify the 
many claims advanced, but I am forced to consider them a part of a 
clever scheme to confuse the issue—to make a simple proposition 
sound as complex as possible. 

1 am not here with any idea of trying to tell you your business. 
Far from it, gentlemen. I feel that I can reduce this mass of testimony 
to a few important facts and, by so doing, simplify your task of arriving 
at a decision. 

Let us then first consider section 2 (a) of S. 848, the section which 
deals with contracts awarded on a cost-plus-a-fixed-fee basis. 

Statements have been made, and it has been admitted, that many 
general contractors, holding a contract to perform construction work 
for the Government on a cost-plus-a-fixed-fee basis, have started, 
equipped and staffed a mechanical specialty department at the 
expense of the Government. ‘This is not difficult to imagine for, 
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under this type of contract, the Government pays all the bills. It has 
also been shown that, in some instances, contractors have set up 
dummy concerns in order to accomplish the same result. 

On the other hand, there are many general contractors who have 
for years maintained and operated their own mechanical specialty 
division. Of course, in the future some general contractors will 
undoubtedly integrate building operations and set up qualified me- 
chanical specialty divisions. With these groups we have no complaint 
for they are fully qualified and the Government suffers no loss because 
of their operation. This fact has been given full consideration in 
drafting the bill for the section clearly specifies that such contractors 
shall be deemed qualified. 

For a contractor to set up, equip, and start operating a mechanical 
specialty division, for which the Government pays the bills, is an 
entirely different matter. With an ample supply of experienced, 
fully qualified mechanical specialty contractors available, each of 
whom possesses the organization, equipment, and trained personnel 
to perform the work expeditiously and in a prompt manner, why 
should the Government be forced to finance a noble experiment on 
the part of the contractor? 

To correct conditions and to prevent future expenditure of Federal 
funds for such purposes the section merely states that the one who is 
to do the mechanical specialty work, whether he be a mechanical 
specialty contractor or a general contractor who regularly does such 
work himself, shall be approved by the procuring agency. 

Furthermore, in order to protect the qualified general contractor, 
subsection (b) clearly states that a contractor who is qualified to 
perform mechanical specialty work shall neither be forbidden nor 
prevented from doing such work. 

Subsection (c) with its divisions, was inserted in the bill to provide 
for unusual situations in connection with which the section shall not 
apply, lest the application of this section hinder vital or emergency 
governmental construction. 

Gentlemen, there is nothing complex about this arrangement; it is 
based upon good, sound, common sense and is designed to injure no 
one who possesses the necessary qualifications. 

Senator SpARKMAN. Mr. Chairman, may I break in there? 

The CHAIRMAN. Certainly. 

Senator SpARKMAN. It has been very generous of you and the 
committee to allow me to participate here this morning. I must 
leave now because I have another appointment that I have to make, 
but I would like to ask Mr. Morris just one question before I go. 

The CHarRMAN. Surely. 

Senator SpARKMAN. Mr. Morris, it is my information that many of 
the agencies of the Government already follow this procedure. Sena- 
tor Kilgore, for instance, a few minutes ago brought out the fact that 
when the RFC lends money, it requires this procedure to be followed. 
I wonder if you can verify this information that that is also true with 
reference to Federal Housing Administration, the United States Public 
Health Service, General Services Administration, Veterans’ Adminis- 
tration, the Foreign Buildings Division of the State Department, and 
the Architect of the Capitol? 

Mr. Morris. [ can on most of them. Some I am unfamiliar with 
and would prefer not to make a statement. 
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Senator SpARKMAN. Some of these trade associations might check 
that. 

The Cuainman. We can have it checked by the staff. 

Senator SPARKMAN. We could have it checked by the staff perhaps 
to the extent of verifying that they do make use of it. My informa- 
tion is that all of these do. 

Senator Kricorr. A question along that line. Is it not a fact that 
during the Public Works Administration they followed the same course 
of procedure in building in which they gave certain grants to sub- 
divisions and they required the same thing? 

Mr. Morris. It is nothing new or unusual. 

The CHatrnman. We deeply regret that you have to leave, Senator 
Sparkman. 

Senator SPARKMAN. I regret having to leave. 

The Cuatrman. All right, Mr. Morris, vou may proceed. 

Mr. Moruts. Let us now consider section 3, the section which refers 
to lump-sum contracts. 

lt has been definitely established, beyond any doubt, by the hear- 
ings and the testimony submitted by all parties representing both 
sides of the question that bid shopping exists. It is an evil practice 
[t is becoming more prevalent every day, and it should be stopped. 

Let us see, briefly, how S. 848 will correct such a condition. 

Subsection (a) provides that the names of the subcontractors who 
will perform the mechanical specialty work and those who will perform 
such nonmechanical work as the agency may specify in its request, 
and the cost of said work, shall be set forth in the bid, or if no bid, 
by written statement. 

The section further provides that no general contractor shall be 
prevented from performing such work himself, provided he specifies 
that he is to do the work himself and the price for which it is to be 
done. This provision has been made to protect the general contractor 
who maintains a mechanical specialty department or who wishes to 
perform the mechanical work at the risk of his own capital. 

The name of the subcontractors designated in the bid are also to 
be set forth in the contract. 

That is the procedure which must be followed as provided in S. 848 

Is there mvt ing’ — ated about this procedure, gentlemen, is 
there anything unfair in its operation? No, it is a perfectly normal 
provision based upon good, sound commonsense. 

Let us see what happens now—let us consider the various possibil- 
ities which might arise. 

If all the mechanical specialty contractors and all other subcon- 
tractors complete their work in a satisfactory manner, there is abso- 
lutely no difference from the present procedure which is in operation 
today. 

If a subcontractor specified in the contract fails or refuses to per- 
form or complete the work so specified, the contractor should not be 
penalized. The bill, therefore, provides that he may engage a sub- 
stitute or different subcontractor if he first submits to the contracting 
agency the name and contracting price of the substitute contractor. 
The bill further provides that if the new total contract price results 
in a lower cost to the contractor, then it shall be adjusted to the 
extent of the full net difference in cost. 
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You can see, gentlemen, that there is nothing in these provisions 
which will work an injury to a contractor who finds himself in this 
awkward position. All he is asked to do is to select a new subcon- 
tractor of his own choice, submit his name and price, and if a saving 
results over the price on which the contract award was based, see that 
the contracting agency derives the benefit. 

The CH AIRMAN. Su] posing there is no saving and there is an addi- 
tional expense. 

Mr. Morris. That is another proposition; he probably will not 
be the low bidder. 

The CHatrrmMan. Then he would be stuck? 

Mr. Morris. That is his fault, or he could make an adjustment 
We are not penalizing him. 

The CuarrMan. We want to get both sides of this proposition 

Mr. Morris. In other words, you are going to award it to the low 
bidder. 

Senator Kircore. But there is this about it that might be con 
sidered. Under that it will require the genera! contractor to get firm 
bids from the subeontrictors so that he knows 1 he bases if on that, 
he knows if he decides to use that subcontractor, he is goimg to be 
able to get the work done? 

Mr. Morris. Yes. Senator, I may have given you the wrong im 
pression in my statement. You see, the total bid remains the same 
his total bid. His subcontract, he may have to take a lickmeg on the 
subcontractor. But it is his own choice. It is to bring up the ciffer- 
ence between where he has his own choice of anybody, regardless of 
whether they bid on the job or not, and in the other case where lu 
does it deliberately where he is restricted. There is no restriction on 
the one he can take when the man refuses to perform the work. Ther 
is absolutely no restriction at all. He chooses h 

If he can get him at the same price, well and good. 

The CuarrRMAN. Suppose there is a change in specifications? Sup 
posing the agency changes speci cations as they go along, as they do 
sometimes? 

Mr. Morris. The contract has already been mad: 

Senator Kirrcorre. The present practice and procedure, when th 
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change in specifications takes place, that has to be negotiated by the 
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agency with the contractor, and if it costs more they have to go up 

Mr. Morris. The contractor makes the bid on the specifications 
presented at the time, and any change the contracting agency makes 
must be taken care of later. 

The CHarrmMan. There is no provision in here for that. 

Mr. Morris. That comes after the contract is made 

Representative Jonas. There is no provision in the bill, but I think 
it is general practice that if there is a material change in it, it must 
be negotiated, and if the price goes up, they must pay the bill. 

Senator Kitrcorr. Mr. Chairman, under the standard form of con- 
tract, the Government is bound by the specifications under which the 
bid was made. 

The CHarrMAN. You may proceed. 

Mr. Morris. Now we have provided for the contractor who is 
compelled to change subcontractors through no fault of his own, let 
us consider the contractor who deliberately substitutes a subeon- 
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tractor for the one named in his contract. His status is far different 
from the one just discussed; he has deliberately made a change in 
order to obtain a lower price, which if permitted he will take for him- 
self, 

Subsection (e) and subsection (f) make provisions for such cases. 
You will note that the bill does not say that he cannot do it. How- 
ever, it does set up certain conditions which must be met before he 
will be permitted to do it. 

Senator Kingore. Is not that very point that protection against 
this bid shopping and gypping and brokering and everything else? 

Mr. Morris. Yes. 

Senator Kitrgorsr. If you take the profit out for him, there will be 
no incentive, and the business will go on in the normal way, the way 
the code of ethics says it should go on? 

Mr. Morris. That is all that is intended here. 

It states that if a contractor is able to secure or have work done 
at a lower price by a different or substitute contractor he may engage 
such subcontractor, if: 

1. He submits his name and price to the contracting agency and 
receives its written approval. 

2. The new subcontractor is one of those who submitted a price 
to one of the contractors who originally bid the job. 

3. If the new total contract price, based upon the price submitted 
by the new subcontractor results in a lower cost, then it shall be 
adjusted by the full net difference in cost. 

What is so complex or difficult about this arrangement? 

There is nothing in these provisions which will operate as a hardship 
to anyone, whether he be general contractor, mechanical specialty 
contractor or other subcontractor, so long as he acts fairly and honestly 
and abides by his contract. This means that he must employ those 
subcontractors whom he has named at the price specified, which, 
of course, would be the price on which his general bid was calculated. 

On the other hand, any unprincipled individual who seeks to gain 
a profit by unfair practices will find that his unethical methods will 
result in no financial gain, so far as he is concerned. 

This, gentlemen, is the sum and substance of 5S. 848; a concise 
statement of the evils which exist and the manner in which the provi- 
sions of S. 848 will curb such evils and, eventually, wipe them out 
entirely. 

The Cuarrman. Mr. Morris, I would like to ask a question. Con- 
gressman Jonas, you are the author of one of these bills? 

Representative Jonas. Yes. 

The CuarrmMan. Would this apply to the Bureau of Reclamation, 
the definition in section | that applies to no executive agency? That 
would apply to the Bureau of Reclamation? 

Representative Jonas. Senator, I am not prepared to answer that 
as a definite statement. 

Senator Kitcorr. It would apply if the Government was letting 
certain contracts of the Bureau of Reclamation. Where it is financed 
through bonds and it amounts to a cooperative thing, I fail to see 
where this would apply. 

The CuarrmMan. We have had claims before this Judiciary Com- 
mittee time and again where the contractor is contracting a job under 
the Bureau of Reclamation, and all of a sudden there is a lot of rain, 
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and they suddenly find there is no time to negotiate, and they have to 
act on the spur of the moment. 

Mr. Morris. I think that is provided in that section previously. 

The CHAarRMAN. Where is that provided in this bill? 

Mr. Morris. Section 3. The bill is so worded that in a condition 
like that the Government would not be hindered in any manner. 

The CHatrmMan. This committee has seen where the Government 
has been absolutely unreasonable in some of those reclamation proj- 
ects, and they go ahead and say, “Fix it up and we will pay you for it. 
We had a construction com P iuny where they would aot pay a single 
dollar, and this committee finally allowed the construction company 
$22,000 with the oclenapital sureau fighting it. You see. these 
bureaus do not always have competent men. 

Senator Kircorr. Mr. Chairman, this bill does not touch that in 
any way, shape, or form. ‘This is just a rule laying down the pro- 
cedure for letting contracts. The contractor normally on a bulk 
bid has a safety factor to take care of these unforeseen things of 
that kind. 

The CHarRMAN. Senator, it says ‘‘no executive agency” and that 
certainly would interfere with the Bureau of Reclamation. 

Senator Kiteore. I think it would. In the letting of their con- 
tracts, it would apply to this law. 

The CHarrman. I do not know how many claims we have, 6 or 8 
right now, involving the Bureau of Reclamation alone, and in every 
one of the cases that come before us we find that situation. 

Senator Kitcorr. That would require a different type of legisla- 
tion, however. That would require legislative action similar to the 
Tort Claims Act in which the thing could be reviewed by a court, 
which is the thing that should be done with reference to Government 
contracts. I do not think it would properly be in a bill like this. 

The Cuarrman. I do not like to legislate for one executive agency 
and not for another. I would like to take in all the contingencies 
that we could. 

Mr. Morris. You see what we are attempting to do, Mr. Chair- 
man is to set up a procedure prior to the signing of the contract. 

Senatore Kincorsn. That is correct. 

Mr. Morris. The proposition which you are putting forth is 
something which occurs after the contract is signed. 

The CHarrMaANn. I understand that perfectly, but I am just as 
interested in these men who get the prime contract as I am in the 
gentlemen who get the subcontract as far as the Government is con- 
cerned, and I do not think this bill touches that. 

Senator KrnGore. This bill does not. This bill only carries up to 
the point of the final signing of the contract. The thing that has been 
brought up here goes to the question of activities of the Government 
after the contract has gone into operation. Some say it is malad- 
ministration by the Government. The committee has been studying 
that for some time, getting into this by conferring certain rights upon 
the Federal courts to determine those matters similar to the Tort 
Claims Act in order to get these claims out of the committee. But 
I do not think that could properly come under this bill. 

Mr. Couns. We had S. 24 before our full committee to take care 
of those situations, Mr. Chairman. We reported that bill out early 
this year for such purposes. 
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he presentative JONAS. As | understand it. Senator, the object of 
this bill is to add conditions precedent, prior to the time the contract 


is to be signed. In other words, you have to meet these conditions 
thev have to be incorporated in the contract before the Government 
can enter into the execution of such a contract with the contractor. 


The point vou raise there I think is a worthy one, but I think that is 
all covered by other provisions of the Federal laws whereby vou can 
recover if there is an unforeseen accident or undue rain. 

Your complaint is that there is such an unreasonable delay in all 
these matters, but I do not think delay enters into this law, does it? 
It is merely setting up a series of happenings or occasions that may 
occur that must be set up in this contract. 

The Cuarrman. But we have had occasions, and I think you are 
familiar with them, where a Government agent, inspector, in charge 
of the contract, suddenly says to the general contractor, ““We want 
you to get a certain kind of machine to dig this hole. The machine 
you have in our opinion is not eood enough or does not vO deep 
enough’. We have a case like that right now from Utah. The fellow 
had to invest $18,000 more to get that particular machine. In my 
opinion, it was entirely unreasonable. Why should any bureau of our 
Government say to any contractor, “You have to get this particular 
type of machine” because they have the provision in their contract 
to do that, when there are 4 or 5 companies manufacturing good 
machin ‘TY ? 

Representative Jonas. That of course may be an autocratic and 
capricious approach by the Government agent, but how do you caleu- 
late that this enters either by implication or directly into the nature of 
the character of this bill? Even if you do not have this bill, the inspee- 
tor can say that now, and he can say that even after you have the bill, 
with the subcontractor or anybody else. You just cannot stop people 
from being unreasonable. 

The CuarrMan. I do not know, but I would like to do something to 
stop these Government agents from being unreasonable because there 
is no doubt that they are. 

Representative Jonas. I just do not see how that would enter into 
this bill 

Senator Kitcorr. This bill is intended to provide an orderly method 
of getting a contract properly let and properly signed that will affect 
all agencies, and it should affect reclamation as well as all others. But 
after that is over, the case you cite there, 1 do not know. If I were the 
contractor, a thing of that kind, unless something was written into the 
contract as to the machinery to be used, he could tell him to go jump 
in the lake. 

The CuatrMan. Where is 5S. 24, and let us see what this bill says. 
You could readily see a Government agent, an inspector, could com- 
pletely put the independent operator out of business. 

Mr. Collins, will you read S. 24, please? 

Mr. Couuins. 8. 24 is a bill to permit judicial review of decisions of 
Government contracting officers involving questions of fact arising 
under Government contracts in cases other than those in which fraud 
is alleged: 


Be it resolved, That no provision of any contract entered into by the United 
States, relating to the finality or conclusiveness, in a dispute involving a question 
arising under such contract, of any decision of an administrative official, represen- 
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tative, or board, shall be pleaded as limiting judicial review of any such decision 
to cases in which fraud by such official, representative, or board is alleged; and 
any such provision shall be void with respect to any such decision which the Gen- 
eral Accounting Office or a court, having jurisdiction, finds fraudulent, grossly 
erroneous, so mistaken as necessarily to imply bad faith, or not supported by re- 
liable, probative, and substantial evidence 

Sec. 2. No Government contract shall contain a provision making final on a 
question of law the decision of an administrative official, representative, or board 


The CHartrMAN. Gentlemen, we will return at 2:15 this afternoon. 


(Whereupon, at 1:05 p. m., the committee recessed to reconvene at 
2:15 p. m. of the same day. 


AFTERNOON 





SESSION 


(The hearing reconvened at 2:15 p. m., upon the expiration of the 


i 
recess. 


STATEMENT OF JAMES G. MORRIS, BOSTON, MASS.--Resumed 








The CHatrMAN. The committee will come to order. Mr. Morris, 
vou may proceed. 

Mr. Morris. | have listened to the opponents’ claims that Federal 
construction would be hampered because of the fact that the sole 
responsibility of the contractor for the full coordination of the job 
would be disturbed. As a matter of fact, once the subcontractors to 
be used and their price is definitely determined the work proceeds in 
exactly the same manner as it does today. There is no provision 
calling for the separation of contracts, and there is absolutely nothing 
in the bill which disturbs the present form of coordination in any way. 

I have wondered where the opponents find justification for their 
claim that this bill would force the contractor to engage a subcon- 
tractor with whom he cannot work in harmony. There is absolutely 
nothing in the bill affecting the rights of the prime contractor to 
select his subcontractors. The bill imposes no limitation upon him 
other than that which says that if a substitution is made after the 
award of contract to him for the purpose of getting the work done at 
a lower cost than that originally specified, the new subcontractor 
shall be approved, shall have submitted a bid originally, and that any 
saving shall revert to the Government. 

| have heard the argument advanced that the subcontracting pro- 
cedure provided by this bill would be cumbersome 

The procedure is this: The contractor shall, in his bid, name a 
mechanical contractor of his own choice and his price. 

What is impractical or cumbersome about this procedure? It is far 
less complex than similar procedure now being successfully used i 
Massachusetts under a State statute; and far less complex than the 
similar procedure set up by agreement of general contractors and 
subcontractors under the NRA codes when they were in effect. It is 
no more cumbersome than that which has been agreed upon for private 
work by general contractors and mechanical contractors in South 
Carolina. It is no more cumbersome than that which the general 
contractors and mechanical contractors have been discussing for 
joint recommendation to the legislature of California for State projects. 

I have also heard the opponents contend that this bill, if enacted 
into law, would result in additional expense to the Government and 
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would impose unwarranted burdens upon those charged with awarding 
Federal contracts. 

In this respect, gentlemen, I wish to make one point absolutely 
clear. There is no provision of this bill which will require any depart- 
ment charged with awarding Federal contracts to change its present 
procedure one iota unless and until a contractor substitutes a sub- 
contractor for the purpose of obtaining a lower price. Then, and then 
only, will the department be required to act in appraising a substitute 
subcontractor. In such instances the action will result, not in added 
expense to the Government, but in a substantial saving of Government 
funds 

When contractors discover that the opportunity for unwarranted 
profit is no longer available to them the occasions for intervention by 
the Government will be few if any. 

The opponents of this bill have been loud in their lamentations 
that the operation of this bill would be most impractical because of 
their inability to receive subbids until the very last minute. 

[t was pointed out by the proponents and admitted by the opposi- 
tion that with the prevalence of bid shopping such procedure was the 
only protection left to subcontractors. It was agreed by all that if bid 
shopping ceased there would be no tendency for subbidders to delay 
their bids until the last minute. If this bill is enacted the prime 
contractors will not only get firm bids at such time as they specify, 
but they will get a great many more bids—and lower bids. 

There is no legal ‘industry cooperation which would have any hope 
of success. First, the Associated General Contractors of America, 
Inc., represent only a portion of those engaged in the general con- 
tracting business. Similarly, the National Electric Contractors As- 
sociation, National Association of Master Plumbers, and Heating, 
Piping, and Air Conditioning Contractors Association, and other groups 
who might be willing to cooperate represent only a portion of the 
mechanical specialty contractors throughout the country. For ex- 
ample, the National Association of Master Plumbers has some 12,000 
members and there are approximately 45,000 plumbing contractors 
in the country. The AGC and the other groups cannot control their 
own members, let alone their nonmembers. The suggestions that we 
get together and straighten the matter out may sound fine but as a 
practical matter it is unworkable. Any binding agreement boycotting, 
penalizing, or otherwise interfering with the business of members or 
nonmembers who engage in bid shopping or bid peddling would be a 
violation of the antitrust laws, State or Federal. 

As an attorney, it seems obvious to me that there is no form of 
agreement which could be made by the industry or any part of the 
industry eliminating bid shopping on Federal jobs which would not 
be an illegal combination. 

Mr. Coutins. Pardon me. Mr. Morris, couldn’t that subcon- 
tractor do his share toward eliminating bid shopping? 

Mr. Morris. In what respect? 

Mr. Couurns. There have to be two parties? 

Mr. Morris. That is correct. 

Mr. Couurns. To bid shop. So therefore a subcontractor is an 
essential party to bid shopping? 

Mr. Morris. As I explained to you, the subcontractors as they 
are represented in the group of proponents are but a small fraction 
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of those engaged in the subcontracting work and, while we as a 
group might get together to do our portion of it, it wouldn’t eliminate 
the ones outside the group over whom we have no control or any 
influence. It wouldn’t wipe it out. If a small portion got together 
and agreed not to do any bid shopping or chiseling or whatever you 
may happen to call it, not be a party to it, that might be all right 
but that wouldn’t have any effect at all on the greater proportion 
that are outside that group. We have no control over them. 

The CHarrMman. All right. Go ahead. 

Mr. Morris. The only person who can control bid shopping on a 
particular job is the owner who can, of course, pre scribe bidding 
procedures and policies to be followed on his own work. By coopera- 
tive efforts some owners can be persuaded to prescribe bidding pro- 
cedures which would make bid shopping impoesib le or impractical. 
No. such persuasion has any effect on the administrative agencies of 
the Federal Government. These agencies award contracts in the 
manner prescribed by Federal legislation. Accordingly, there is no 
legal means of curbing bid shopping on Federal construction. except 
through the enactment of Federal legislation setting up procedures 
to be followed by administrative agencies when they act on behalf of 
the Government in procuring construction as owner. 

Gentlemen, I have studied and analyzed, with an open mind, every 
argument and claim advanced by the opponents of this measure in 
an. attempt to discover some basis or justification for them. I am 
frank and honest in stating that I am finally forced to conclude that 
it all constituted an organized campaign to create confusion and 
evade the real issue involved. 

They consistently maintain that bid shopping is a matter of ethics 
and base their entire case upon this claim. 

Gentlemen, I contend that this is not a matter of ethics. The 
real principle involved is the exercise of the right to and duty of the 
Federal Government to establish procedure in the matter of the 
expenditure of Federal funds. 

Congress is given power under our Constitution to appropriate 
money for governmental expenditures, included in which are funds for 
Federal construction. 

Having appropriated money for a specific purpose you de mand that 
it be spent in the best interest of the Government. You reserve to 
yourself, and we are all thankful that you do, the right, if you see fit, 
to investigate and see that all expenditures are legitimate and neces- 
sary. 

Gentlemen, we appreciate that you are faced with hundreds of prob- 
lems which demand your attention and that your busy days preclude 
your knowing of every evil practice which exists in our vast country. 

We do come to you in all sincerity and with no desire to injure any- 
one and call to your attention a condition which we feel should be 
remedied. 

We offer for your consideration and approval a plan, in the form of 
S. 848, which we honestly believe will correct e alles evils and which, 
if enacted into law, will result in substantial benefit to our Government. 

Congress has the 1 ight, granted it by our Constitution, to control the 
appropriation of Federal funds; you are all vitally interested in the 
manner in which those funds are expended. It is only natural there- 
fore that we come to you in support of this bill, fully confident that 
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once you are shown that evils exist in connection with the expenditure 
of Federal funds you will put into operation a procedure which will 
insure the Government a closer control over the manner in which 
contracts are awarded for work to be done under the appropriations 
von have made, and we believe a lower cost to the Government tn 
procuring construction. Left to themselves, administrative agencies 
seldom establish proper procedures. They have a natural aversion to 
lative rules as to how contracts should be aw arded as well as 
rutiny of how thev were awarded after the fact 

submit both are necessary. 
The principle of | ie _ iw proce lure to vovern the manner mM which 
Cc tracts are awarde oe lie work is not new in the construction 
industry The Feder ‘ral Guvernment now has | oish ation pl ‘OVI grt o 
for example, for competitive bidding. And [ might add the 


ths 
mechanical specialty trades are in favor of the provisions of S. 24 w vhic h, 


Mr. Chairman, vou have read here this morning 

Many of the States have statutes designed to prevent bid shopping 

on State projects These include New York, New Jersey, Pennsyl- 

vania, Ohio, North Carolina, Idaho, Delaware, and Arkansas. <A 
different approach, one similar to this bill is the fair bidding procedure 
as provided for under the-so-called chapter 480 of the Massachusetts 
Statutes. In every instance it is a matter of a law establishing the 
procedure under which contracts involving the expenditure of public 
money for construction work shall be executed. 

Within the last few weeks the legislature of Idaho has enacted 
legislation to require general contractors to list their mechanical sub- 
contractors alone the lines of this bill. 

Numerous cities throughout the country specify by ordimance thi 
procedure under which constructive contracts must be handled. 

So you see, gentlemen, we are not asking you to do something 
unusual when we ask that vou establish, by law, a procedure which 
must be femnsagh> in the awarding of Federal contracts. 

Gentlemen, the evil of bid shopping to which T have made frequent 
reference " more widespread and far reaching than you realize. 

it is like a malignant growth, its tentacles spread in all directions 
so that the bad effects are felt far and wide. 

it might appear to vou that mechanical specialty contractors and 
other subcontractors are the only ones involved. It goes much farther 
than that. When a subcontractor has become the victim of this 
vicious practice his natural inclination is to pass his loss along to 
others. This means that all his subcontractors, as well as those from 
whom he purchases materials, are expected to share his loss. 

All this, as vou can see, comprises a vicious cycle, so widespread that 
it is almost impossible to control in all of its component parts. It 
causes many of the most highly qu: alitied firms to stay entirely out of 
Government construction work to the deterrment of all of us. 

However, we feel confident that if you were to require by law a con 
formity to the procedure recommended in S. 848 you will tnmedietels 
destroy the incentive for bid shopping, and, in so doing, remedy con- 
ditions throughout the entire cycle. By your one act you will not 
only be preventing the unwarranted expenditure of Federal money but 
you will also be aiding thousands of small-business men who are badly 
in need of assistance. 
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Mr. Chairman. and gentlemen, I have tried to the best of my ability 
to give you an analysis of the entire proposition, honestly, fearlessly 
and without withholding anything from you. 

I hope I have succeeded in giving you a better and clearer under- 
standing of the problem before us so that you can more easily arrive 
at a decision. 

I am frank in. stating that I am confident that you will agree with 
the proponents of this measure and that you will g 
legislation, your full approval 

Thank you, gentlemen, for giving me the opportunity of presenting 
my case. 

The CHarrMAN. Any questions, Congressman? 

Representative Jonas. | have no questions, sir 
The CuarrmMan. Any further questions, Mr.:Collins? 

Mr. Couuins. Yes, sir, Mr. Chairman. 
The CHarrMan. Go ahead. 

Mr. Couurs. Mr. Morris, do vou think that the process called for 
in the S. 848 would force contractors to increase their estimates to guard 
against contingencies? 

Mr. Morris. No, I think the procedure called for by S. 848 would 
allow contractors to get a firm price for one, and the first time the 
subcontractor will give a price that he knows will stay as he gives it 
The general contractor will know what the price he has been given is a 
legitimate one, it has no cushion in it to prepare for any chiseling, and 
he puts in a bid so that, if he gets the contract, he knows just exactly 
where he stands. He doesn’t today and neither do the subcontractors 
who work with him. 

The CuarrmMan. Are there any further questions? 

Representative Jonas. Mr. Chairman, just one question 

The CHarrMAN. Yes. 

Representative Jonas. Mr. Witness, | think you have summed up 
quite succinetly what the purpose of this bill is and the objectives 
sought predicated on good, sound thinking and commonsense. 

On the other hand, what are the basic objections that the opponents 
have to this bill, so far as you know? 

Mr. Morris. The basic objections they have are mythical ones. 

Representative Jonas. You call it that, but if you can be a little 
more specific, what are the real objections to which you can rive 
substance? 

Mr. Morris. They said it would add expense to the Government, 
in the first place. 1 explained in here why the Government would not 
have to do a thing unless there was chiseling. 

Representative Jonas. One ground is expense to the Government. 
No. 2, what follows? 

Mr. Morris. That they would lose their unified control of the job. 
There is nothing here that interferes in any respect 

Senator Kitcore. They would lose unified control under the theory 
that the Government would pick the subcontractors, isn’t that right? 
That is the impression? 

Mr. Morris. That is the impression they seek to convey. 

Representative Jonas. Is there any merit to it? 

Mr. Morris. No. In other words, to put it all in a simple state- 
ment, this bill does one thing. Once a man has a contract with the 
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Government for Federal construction for a price, he shall live up to 
the price. If he decides to chisel to make money for himself, he has 
to turn that money over to the Government. If he does not chisel, 
he is not bothered in any respect. He is not bothered any way. 
The thing goes on just as today. Neither contractor, subcontractor, 
nor Federal agency is bothered. The only time they are bothered 
and the only time there is one iota of difference between the procedure 
in existence today and the one which we are proposing in the bill is if 
there is chiseling. And if you take away from the general contractor 
the incentive for chiseling, which was profit, if you remove from him 
the profit and make it revert to the Government, then the incentive for 
chiseling is no longer there and it will cease. 

Senator KiiGcore. Is it not right to day this then: That if you have 
the contract entered into on the same basis with reference to the 
subcontractor as it is to the general contractor, that that is the intent 
of this bill? 

Mr. Morris. Get me right. These subcontractors are not coming 
in here with any halos over their heads. In our own group we have 
just as many that have to be controlled as in the general contracting 
group, and we are not coming to ask you to do something that will 
protect the subcontractor when we at the same time are not willing to 
do it for those underneath us. So this applies all down the line. 

Representative Jonas. Is there a possibility if this bill were enacted 
into law that it would throw upon the Government a great deal more 
of detail and extra work than that with which they are now con- 
fronted? 

Mr. Morris. None whatsoever. As I said, the only time the 
Government would have to step into the picture at all was when a 
substitution was made for the purpose of effecting a saving. Then 
what does the Government have to do? The general contractor who 
does that names a new subcontractor at a lower price. The Govern- 
ment has to see that that subcontractor was one of those who originally 
bid. That is not difficult. It is a matter of record. If he was one 
of those who originally bid and the saving effected by the substitution 
reverts to the Government, that is all that is going to bother him. 

Represeatative Jonas. You have referred to your State of Massa- 
chusetts law 480? 

Mr. Morris. That is correct. 

Representative Jonas. Is there any similarity between that law 
and the one that we are considering here before the Senate committee? 

Mr. Morris. Yes, but the chapter 480 of Massachusetts is more 
comp!ex, so complex that it couldn’t be used in a big structure like 
this. 

Kepresentative Jonas. In principal essentials, is it like this? 

Mr. Morris. That is right. Regardless of whether they are 
separation of contracts of Massachusetts 480 or ordinances, they are 
all establishing procedure; just a procedure conditioned, as you have 
said, a condition precedent to the award of a contract for the construc- 
tion of government property. 

Representative Jonas. That is all. 

The Cuarrman. Mr. Collins? 
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Mr. Couutns. Yes. Mr. Morris, do you think the bill would 
prevent new entrants in the mechanical specialty field from qualifying 
for new contracts? 

Mr. Morris. On the other hand, I think it would open up the field. 
You take, for example, if men are going to hesitate to take a chance, 
if they are going to be tossed around and chiseled, if everybody is 
allowed to bid and the Government says that all a se jobs shall be 
awarded on competition, comp tition means that everybody is on 
an equal footing, and if new firms coming into the weal ‘ss appreciated 
and realized the fact that a ‘y are on the same basis in competition 
as everybody else, I think it would attract more. In attracting more 
it widens your competition and permits the Government to get a better 
price because, so long as you are restricting competition, you are 
restricting price, and if it is widened, the Government is going to benefit. 

Senator Kun GORE. In othe ‘r words, it cn stimulate the entry into 
the field of bona fide people who know their business and, on the other 
hand, would discourage what you might call the gypper from coming 
in, the contr actor who undertakes to sade reut his contract? 

Mr. Morris. That is right. 

Senator Kitcorr. Now, on the talk of more work, yes, it would 
be a very nice lazy way to just call up and say, “I want this done 
and send the bill to Uncle Sam,” and then at the same time cuss 
because Uncle Sam raises the taxes on the people by reason of ex- 
torted price of contracts. That is a very nice easy way to do busi- 
ness, but is the bill not really intended to encourage honesty in dealing 
with the Government on contracts? 

Mr. Morris. You cannot legislate ethics, but you can legislate 
procedure that will control things. 

Senator Kincore. And it is not an encroachment on private busi- 
ness because it does not go into private contracts except when the 
Government becomes, of their own rights, a private concern? 

Mr. Morris. That is right. 

Senator Kitcorr. And put themselves in the same status as any 
other business would be when it contracts to have some construction 
done? 

Mr. Morris. That is exactly right, sir. 

Senator Kircore. Do you not find that this bill follows the pro- 
cedure of what I might call the high-type architect of the country 
when he lets a private contract for building and follows approxi- 
mately the same procedure? 

Mr. Morris. That is right, and everybody is on the same footing, 
everybody does the same thing. Nobody is injured. 

Senator Kiteore. Let us go one step further. 1 do not know how 
it was in other parts of the United States, but where we used to have to 
deal with this, the general contractor relied upon the subcontractors 
in his area to figure out their specialties and what they cost. When 
he got through, he based his contract upon the bids of the reputable 
men submitted to him which made his job a whole lot easier and, 
incidentally, somewhat cheaper to the Government? 

Mr. Morris. That is right. 

Senator Kincorr. There was confidence that people submitted bids 
that were firm bids. Would this tend to get business back on that 
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same footing of mutual trust between subcontractors and contractors 
and the government that now exist in private industry and should 
exist at the Government level? 

Mr. Morris. You are exactly right. I think it will restore that 

Senator Kircore. That is all. 

The CHarrMan. Call your next witness. 

Mr. Couuins. General Tulley. 


STATEMENT OF BRIG. GEN. G. H. TULLEY, CORPS OF ENGINEERS, 
DEPARTMENT OF DEFENSE, ACCOMPANIED BY MALCOLM P. 
McGREGOR, LEGAL DIVISION, OFFICE OF CHIEF OF ENGINEERS 


General Tutitey. Mr. Chairman, I am appearing as a witness for , 
the Department of Defense in opposition to this bill. I have a pre- 
pared statement which, with your permission, I would like to read. 

The Cuarrman. Go right ahead, General. 

General TuLutey. S. 848, 83d Congress, is identical to S. 2907, 82d 
Congress, as reported in the Senate on June 27, 1952, and substan- 
tially identical to H. R. 7819, 82d Congress. Whatever differences 
there may be in the wording of 5. 2907 at the time of the hearings 
thereon and as it was re ported by the Senate Judiciary Committee 
Senate Report 1969—there is no departure from what is primarily 
sought to be accomplished by all these bills. This is the elimination 
of an undesirable practice in the construction industry generally 
referred to as “bid shopping.” This is a term used to describe the 
practice by some general contractors of looking around or gr aaerind ' 
for specialty subcontractors, such as those who engage in heating, 
plumbing, and electrical work, to do the work cheaper ren the pro- * 
posal submitted by some other specialty subcontractor and which 
may have been used by the prime contractor in making up his bid. 

I am in accord with what Maj. Gen. George J. Nold, formerly Deputy 
Chief of Engineers, stated with respect to this practice when he 
appeared before the subcommittee which held the hearings on S. 2907, 
that the enactment of S. 848 would require the Government to 
undertake the enforcement of a code of ethics pertaining to contractors. 

It has long been the practice of the Government not to inquire into 
cost breakdowns of contracts bid on a competitive basis; nor has it 
been the practice of the Government to require the principal contrac- 
tor to accept subcontractors under such conditions as stated in the 
bill. 

Senator Kincorr. General, may I interrupt at that point. How 
has that practice grown up? 

General TuLtutey. The practice has grown up through experience. 

Senator Kiteorr. Through experience or lack of experience? 
Which is the proper word? 

General TuLtuey. 1 would say it is experience. 

Senator Kitcore. Do you not think that the Corps of Engineers, 
for instance, has the necessary experience and training and background : 
to go into the breakdown of a Government contract to determine 
whether or not it is a legitimate and fair bid? 

General Tuttey. Yes, sir. We do that. 

Senator Kircore. All right. But do you doit? I think that you 
said just a minute ago that you did not do it? 
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General Tutuey. No, sir. We do it. We make a Government 
estimate before we ever let a contract. We have a Government 
estimate and we scrutinize the bid submitted on the basis of that 
Government estimate. 

Senator Kitcore. | will agree with you on that. 

General TutLey. We are perfectly capable of going behind it, but 
we do not want to. 

Senator Krrgorer. You do not want to? 

General Tuttry. No, sir, we do not. 

Senator Kincorr. What is the reason for not wanting to? 

General TutLey. The reason is what is inherent in your general 
contractor system. We are paying for management and we are 
paying to av oid setting up on a payroll of the Government a managerial 
service which will be perpetuity. 

Senator Kircorn. Now General, let me ask you a question. Let 
us get into private business. I contemplate the erection of a structure 
and it is customary to employ an architect? 

General Tu.ttey. I do not get it. 

Senator Kiitgorr. Suppose a company contemplates the erection 
of a structure. It is customary to employ anarchitect. Is that not 
right? 

General Tutuey. Yes, sir. 

Senator Kitcorr. Now, as related to certain contracts, the Corps 
of Engineers constituté really an architect on that job because the 
architect prepares the plans and specifications and the estimate. 

General TuLttey. We employ the architect for that purpose; yes, sir. 

Senator Kitcorre. Waita minute. Do you employ architects? 

General Tutiey. Yes, sir. We certainly do. We employ archi- 
tect-engineers on practically all of our construction. 

Senator Kitcorr. You employ them? 

General Tut.tey. Yes, sir. 

Senator Kincors. All right, they are already employed. Is it not 
also the custom in private industry to have that architect and staff go 
ahead and police the job, shall we say, which is good Army phrase- 
ology, and I think back on 34 years’ experience, to police that job 
during the progress of it in the letting of the contract and everything 
else? 

General Tuuuey. Yes, sir. That is a common practice. 

Senator Kircorr. You want to shirk that latter responsibility? 
Is that it? 

General Tuttey. We do not shirk it, sir. We use it. We do that 
very thing. We employ architect-engineers on two bases. 

Senator Kiitaore. Is that what you just testified to a little while 
ago, that you want to duck out from that future job? Is that right? 
Is that the reason you are opposing this? 

General TuLtey. We do not want to assume the managerial func- 
tions of the general contractor. 

Senator Kiirgors. Nobody has asked you to do that. 

General TuLtey. That is what I stated. That is what I meant to 
state. 

Senator Kircorre. Can you point out where in this bill you take 
over the managerial functions of the general contractor? 

General TuLtey. The minute that we step in and exercise any 
degree of control over his subcontractors, I maintain that we do. 
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Senator Kitcore. If you are doing the architectural job, are you 
not doing the same thing? 

General TuLtey. The architect is not the subcontractor. He has 
nothing to do with the subcontract. 

Senator Kitcore. Does not the architect on another contract do 
what you are talking about now? 

General Tuttey. Not what I am talking about, he does not. 

Senator Kitgorr. That is contrary to a lot of testimony and con- 
tra ary to a lot of experience. Isee. All right, go ahead. 

The Cuarrman. You may proceed. 

General Tuuuey. It has long been the practice of the Government 
not to inquire into cost breakdowns of coum bid ona competitive 
basis; nor has it been the practice of the Government to require the 
principal contractor to accept subcontractors under such conditions 
as stated in the bill. In this connection, it is desired to point out 
that estimates are prepared by the Government for all lump-sum 
construction projects prior to the award of such contracts. <A 
comparison of the bids submitted with such cost estimates will gen- 
erally indicate whether or rot the bid prices are reasonable. 

By re quiring the approval of subcontractors by the Government and 
by re quiring the names of subcontractors and sub-subcontractors to 
appear in the contract document, there are created problems of an 
administrative and legal character. In facing the administrative 
problem, the Government would be required*to coordinate not just 
one principal contract but also several individual contracts; with 
respect to the legal problem, the Government would be een d to legal 
difficulties in the event subcontractors, approved by the Government, 
defaulted in their work or otherwise proved incompetent. 

Senator Kitcore. Might I interrupt at that point. Would you 
please point that thing out in the bill. 

General Tut.ey. Yes, sir, I will. I think it is in paragraph 3 (e). 

Representative Jonas. What page, please? 

General TuLuey. It is on pages 4 and 5, page 4, line 25. Page 5 is 
the portion of it that requires approval of subcontractors by the 
Government. 

Senator Kircors. Will you read it? I want to know the wording 
that shows that. 

General TutLey. I am reading from the bottom of page 4: 

If a contractor under a lump- sum construction contract is able to secure or 


have performed any kind of work specified therein to be performed by a par- 


ticular subcontractor, by a different or substitute walsbuetenabes at a lower cost 
than the cost specifiea in his contract, the contractor may engage such sub- 
stitute subcontractor: Provided, That he first submits to the procuring ageney— 


which in this case is the Government agency— 


in writing the name of the substitute contractor and a copy of the proposed con- 
tract with such substitute subcontractor, and such substitute subcontractor is 
approved in writing by the procuring agency: 

Senator Kircorn. Go ahead and read the rest of it. 

General TuLuLey (reading): 
And provided further, That in case of construction contracts made or awarded 
ater bids pursuant to advertising, that such substitute subcontractor shall be 


one whose name was set forth as a proposed subcontractor in one of the bids 
filed pursuant to such advertising. 
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Senator Kitcors. Where do you do the investigating? 

General TutLey. We are required to approve in writing. 

Senator Kincorr. You approve, yes, whether or not he is com- 
petent. 

General TuL.tey. By putting on our staff approval. Suppose he 
defaults. 

Senator Kricore. That does not mean that. 

General Tutuey. I interpret it that way. 

Senator Kircorr. You had better get a legal interpretation of a 
meaning in law before you start giving legal opinions here, General. 

General Tuttey. I simply point it out, sir. 

Senator Krrgore. May I ask has that been submitted to the 
Judge Advocate of the Army for his legal opinion? 

General Tuttey. This has been cleared by the Department of 
Defense? 

Senator Kitcore. Has it been submitted to the Judge Advocate? 

General Tuttey. Which includes clearance by the Navy, by the 
Air Forces. It has been cleared by the legal section of the Office, 
Chief of Engineers. I would have to ask Mr. McGregor. Can you 
state whether or not the Judge Advocate General of the Army has 
approved this? 

Mr. McGrecor. I cannot state whether or not the Judge Advocate 
of the Army has cleared it. All I know is that it has been through 
those three departments. 

Senator Kitcorr. Has the interpretation been cleared and is that 
the interpretation of any legal group? 

Mr. McGrecaor. That is the interpretation of our office and it has 
been submitted. 

Senator Kitcorre. Will you have that furnished by your office? 

Mr. McGreaor. We have not written it. 

Senator Kircore. I wish that you would have that furnished in 
writing, signed by the Chief of your Legal Department. 

As to the statement of the general, 1 am trying to keep engineers 
from practicing law right now. I would like to have an officially 
signed opinion in the record at this point. 

Mr. McGrecor. We will undertake to get that. 

(The matter referred to will be found in the appendix.) 

The CHAarRMAN. You may proceed. 

General Tutuey. It is not believed that such difficulties would be 
overcome by the provision in the bill which would disclaim the creation 
of any privity of contract between the Government and any sub- 
contractor or sub-subcontractor. 

Senator Kircorr. Mr. Chairman. 

The CHairMAN. Senator Kilgore. 

Senator Kircore. Mr. Chairman, is there anything in this bill 
that requires the separate letting of contracts to subcontractors. 

General Tut.ey. No, sir. 

Senator Kingore. Is there anything that you can interpret in that 
language? 

General Tutiey. No, sir. 

Senator Kitrcore. Then there is an inference there which is not 
justified by the bill on which you are testifying. 

All right. Go ahead, please. 
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General Tutuey. I am referring to a principle which can be effected 
by some other action, Senator. 

Senator Kizcore. I think we should not pull the principle out of 
the clear blue sky without a legal justification for it. 

General Tuttuy. We certainly accede to your judgment on that, 
sir. We are merely pointing it out for what consideration you wish 
to give it. 

It is strongly believed that there should be no departure from the 
principle that the prime contractor shall remain solely responsible 
as to the selection of his subcontractors. The need for ahderence to 
this principle has been borne out by experiments which were con- 
ducted where specialty phases of a construction project were separately 
let rather than all being placed by and under one general contractor. 
This departure from the normal procedure resulted in numerous 
claims for damages. 

Senator Kitgore. You said “this departure.”’ Has it occurred in 
the past? 

General Tuuuny. Yes, sir, it has occurred in the past. 

Senator Kircore. Could you cite an instance? 

General TuLtey. Not specifically, but it took place after the war. 
I would be glad to get you the instance. 

Senator Kincore. I wish you would. 

General Tutuey. All right, sir. 

The requirements of the bill as they are intended to apply to 
CPFF construction contracts are not feasible. The definitions of 
“independent mechanical specialty subcontractors’? and ‘contractor 
qualified to perform mechanical specialty work’’ are in general terms 
ambiguous and would present difficult questions of interpretation. 
The determination as to whether the contractor or subcontractor is 
qualified to perform a particular kind of work is dependent upon such 
a variety of factors as to be more properly a matter for administrative 
responsibility than for legislative presumption. 

The bill is discriminatory. The fact that, in addition to the 
mandatory requirement in the bill that the names of mechanical 
specialty subcontractors be stated in the contract document, the con- 
tracting agency may, of its own accord, request the names of sub- 
contractors performing nonmechanical work be included in the contract 
document, will not remove the stamp of discrimination. Even if such 
discretion with respect to nonmechanical subcontractors were exer- 
cised by contracting agencies to the fullest extent, there would still 
be left a large number of subcontractors in the field of material men 
and suppliers of both the prime and subcontractors without the pur- 
ported benefit of the bill. Policing by the Government to protect 
the bids or proposals of subcontractors doing mechanical specialty 
work and those performing nonmechanical work would undoubtedly 
result in demands for similar action by other subcontractors participat- 
ing in the performance of construction contracts. If any particular 
classes of subcontractors are entitled to the special treatment which 
the bill would allow, no sound reason appears for not according the 
same treatment to all classes of construction and supply subcon- 
tractors. In such event, the administration of construction contracts 
would become unduly burdensome. 

The enactment of this bill into law would interfere with the flexi- 
bility of our operations in times of national emergency. ‘This is par- 
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ticularly true in the case of negotiated lump-sum contracts. This 
type of fixed-price contract is used for projects which are highly clas- 
sified because of security reasons and on projects of great urgency 
where the savings of a few months or even weeks of time is considered 
to be in the national interest. In negotiating lump-sum contracts 
we will lack complete design but will have our plans sufficiently well 
defined to enable us to negotiate for a fixed price contract in lieu of 
accepting the cost-plus-fixed-fee method with its attendant adminis- 
trative difficulties. However, in respect to subcontracts which get 
into details of the features of the work, we would experience difficulty 
in carrying out the provisions of this bill. 

Senator Kincore. Just a minute, General. Have you read sub- 
section 3 on page 6, beginning on the bottom of page 6? 

General Tutuey. Yes, sir; I have. 

Senator Kitrcore. Do you not think that that completely answers 
the point you just raised? 

General Tuttey. No, sir; I do not. 

Senator Kitcore. In what respects does it not answer it? 

General Tutuey. It does not answer my statement that it would 
slow down and would hamstring speedy contracting work, because 
unless that is supplemented by a set of rules and regulations to de- 
termine who the agency head is, how the procedures will be handled for 
releasing this type of contract quickly, you have got a steady chain of 
requests going up to the Engineers, to the Secretary of the Army, the 
Secretary of Defense, to get a ruling on what you are going to do about 
a specific contract, and, gentlemen, we have a lot of them right now. 
It is a lot of redtape. 

Senator Kincore. Have you not always had that? 

General Tuuury. No, sir. We have not, not to the extent we are 
getting it now. 

Senator Kingore. You have had it ever since | can remember. 

General TutLey. We did not have that much before 1947. 

Representative Jonas. May I ask a question? 

The CuHartrMAN. Certainly. 

Representative Jonas. You are never free from the responsibility 
of passing something on from one Government agency to another, 
from one branch of the Government to another until you come to a 
final conclusion, are you? It is not up to your department to deter- 
mine what the contract is to be? 

General Tutuey. It certainly is not, sir. 

Representative Jonas. There is a general course of procedure in 
order to arrive at the final conclusion of what is to be done? 

General Tuttey. Absolutely, sir. 

Representative Jonas. When you state that this bill would inter- 
fere with that course of procedure, in what respect would it do that? 

General Tuuuey. It adds to it. 

Representative Jonas. [t would give you more responsibility, more 
work to do? 

General Tutiey. It gives someone more responsibility. 

Representative Jonas. That is what the someone is there for. 

General Tuttey. It would create another procedure. It would 
create another bottleneck. 

Representative Jonas. Would that burden the Government if it 
saved money for the taxpayer? 
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General Tuttey. It would put a burden on the Government. I 
think so. 

Senator Kiicore. On the Government or on the agency involved? 

General Tuuuey. In all agencies involved. 

Senator Kincore. We are talking about a specific instance, the 
particular agency involved. Is that not of value if it saved money? 

General TuLLey. Answering your question literally, yes sir. 

Senator Kincore. In other words, it is worth while if it saves 
money? 

General Tutuey. If you determine that it saves money, yes, sir. 

Senator KiiGcore. All right. 

Representative Jonas. That is all, sir. 

General Tuttey. In summary, it may be stated that the bid 
shopping of general contractors which the bill is seeking to overcome 
is a matter to be cleaned up by the construction industry itself if indeed 
such a practice is regarded by the industry to be unethical. The 
Government has always taken the position that it should look only 
to the general contractor for performance. This places the respon- 
sibility for the performance of the work in one place and eliminates the 
necessity of dealing with many persons rather than with the one who 
should be responsible for the entire work. The subcontract price, con- 
ditions of the subcontract, and any other agreements entered into by 
the general contractor and his subcontractors are matters of concern 
only to those parties and should be of no concern to the Government 
so long as the provisions of the prime contract are being adhered to, 
there is no patent violation of law, and there is no evidence of collusion 
or fraud. Further, any requirements by which contractors performing 
lump-sum competitive contracts must submit for inspection and audit 
all books, accounts, and records, is entirely foreign to and strikes at 
the heart of the competitive bid system. 

A report opposing the bill was prepared by the Department of the 
Army on behalf of the Department of Defense in response to a request 
of the chairman of the Senate Committee on the Judiciary. 

Senator Kitcore. Now, just a minute. You made a statement a 
minute ago just before this last statement. What was that? I wish 
that you would read that last paragraph again. 

General TutLtey. In summary, it may be stated that the “bid shop- 
ping” of general contractors which the bill is seeking to overcome is a 
matter to be cleaned up by the construction industry itself if indeed 
such a practice is regarded by the industry to be unethical. The 
Government has always taken the position that it should look only to 
the general contractor for performance. 

Senator Kitcore. One question at that point: Where in this bill 
does it provide that you look to anyone else but the general contractor? 

General Tutiery. It goes back to the answer I gave you on your 
other similar question, Senator Kilgore. The minute we require the 
publishing of the names of the subcontractors, I say we immediately 
lay ourselves open to dealings of some type with those subcontractors. 
We cannot avoid it. 

Senator Kricore. The disclosure to you of a subcontractor? 

General TuLLey. Suppose you are a subcontractor, Senator, and 
your name does not appear on some of these lists and you find it out, 
and these lists are published. You are going to first pressure the im- 
mediate representative of the agency that has let that contract and 
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say, ‘Why shouldn’t I be on this list?’”’ And you will say, “Everybody 
else wants to be on this list.”’ 

Senator Kincorr. Wait a minute, General. Are you getting the 
true interpretation of this bill or some fanciful interpretation? If I 
have not submitted a bid, my name is not entitled to be on the list 
and I know that and I do not have to pressure anybody. If a man 
submits a bid his name goes on the list. 

General Tutuey. I do not interpret that the same way, sir. 

Senator Kincorr. Why should that not be disclosed to us? For 
instance, suppose you are the general contractor on a job and the 
Congressman over there bids on the electrical work. Then after it is 
over, you come around and you say to me, “Now, listen, can’t you do 
this cheaper than that?” And I say, “Yes, I will do it $100,000 
cheaper,” and then you shove me in. In the meantime vou have sub- 
mitted to the Corps of Engineers or the Chemical Warfare Service a 
bid based upon that $100,000 extra price. Is that not holding out to 
you bait to go out there and get that extra $100,000 and stick it in your 
pocket, and does not this bill take that bait away by taking away from 
you the unfair profit that you would gain by bid shopping that bid tome 
for a much lower price despite the fact that you retain control of my 
contract? It also gives you the additional job of policing my contract 
to see whether or not I comply with specifications. 

General Tutiey. This bill does away with that type of bid shopping. 

Senator Kincorn. Certainly it does. 

General Tut.tey. I am not arguing that it does not, sit 

Senator Kircors. That is it. What is the complaint against doing 
away with it? 

General TuLttey. 1 have no complaint on doing away with bid 
shopping, sir, if you could do away with it without introducing a lot 
of new elements. 

Senator Kirgorr. What new elements are introduced that are not 
used in the ordinary course of normal private business in this country? 

General Tuntey. I have only tried to outline what we feel you 
have introduced in eliminating an evil. Now, if vou decide that the 
elimination of the evil as accomplished by the language in this bill 
more desirable than the introduction of these other features, as vour 
Government agency in charge of part of this work, we will certainly 
carry out the provisions of any bill when passed. 

Senator Kincgorr. May I say not ‘my Government agency,” but 
the Government agency of the people of the United States of America 
of which the Congress happens to be a board of directors. 

One other question. Do your statements here represent the con- 
sensus of opinion of the Corps of Engineers and of the National 
Defense Department on the present situation? 

General Tuttey. They certainly do, sir, and the Bureau of Ship- 
yards and Docks. 

Senator Kilgore. You are speaking for the Bureau of Yards and 
Docks? 

General TuLuey. Yes, sir. 

Senator Kircore. How about the Air Force? 

General Tutiey. Yes, the Air Force. 

The CHarrMan. Are there any further questions? 

Representative Jonas. One question. Probably you want to 
answer this, but if you do not, say so. Do you personally believe that 
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there is such a practice going on as bid shopping among contractors 
now, and also in connection with the letting of Government contracts? 

General Tututey. Do I believe that bid shopping is an actual evil? 

Representative Jonas. I.mean do you believe it is in actual prac- 
tice? 

General TuL.ery. Yes, sir. 

Representative Jonas. You have no solutions for eradicating it at 
the present time according to the statement I listened to here, and if 
this bill would be the solution toward eradicating this situation, would 
you favor it then? 

General Tutuey. If I felt that this bill was eradicating more evil 
than it was introducing, of course, I would be in favor of it. 

Representative Jonas. You are refeering in your statement to what 
you say has been the normal and general practice of the Government 
for years. Now, by following that normal and general practice for 
years, you concede now that there is bid shopping? 

General Tutuery. Yes, sir. 

Representative Jonas. And that in itself is inherently evil? 

General Tutury. Yes, sir; it is. 

Representative Jonas. And something should be done about this 
basic evil to eradicate it? 

General TuLtLtry. Not necessarily. 

Representative Jonas. You mean that the evil should remain with- 
out having any law passed or any efforts made to clear it up? 

General TuLtLey. Don’t misinterpret me, Mr. Jonas. I donot want 
to get into a bandying of words along that line. 

Representative Jonas. It is a simple line. 

General Tuttey. I do not think that you can legislative against 
all kinds of evil. 

Representative Jonas. You cannot cover it all but you can mini- 
mize it, can you not? You can minimize certain practices? 

General Tuttey. I went through NRA and had a position with the 
Paper and Pulp Code of NRA. I saw the results of that experiment. 
I am not convinced personally that this is good legislation. I would 
not buy it for 5 minutes as an individual citizen. 

Representative Jonas. Personally you may not agree that this is 
good legislation, but the objective of this legislation is to eradicate or 
cure an evil that you now admit exists, is that correct? 

General Tututny. That is right. 

Representative Jonas. And you personally in your statement have 
not submitted any remedy for eradicating that evil, have you? 

General Tut.ey. No, sir; we have not. 

Representative Jonas. The only fault that you find with this bill 
is that it might be cumbersome in its enforcement and entail addi- 
tional duties upon those branches or agencies of the Government 
having to do with carrying out those contracts? Is that substantially 
your position in the picture? 

General Tutuey. I do not wish to go behind the position I have 
stated in the paper, sir. I do not want to answer that question. 

Representative Jonas. You want to be understood as you indi- 
cated—that is giving a most liberal interpretation to your statement? 

General Tutuey. Yes, sir. 
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Representative Jonas. Calling your attention to the bottom of 
page 2, you use this language: 

The requirements of the bill as they are intended to apply to CPFF construc- 
tion contracts are not feasible. The definitions of ‘independent mechanical 
specialty subcontractor’ and “contractor qualified to perform mechanical 
specialty work” are in general terms ambiguous and would present difficult 
questions of interpretation. 

Those are mere conclusions. What is ambiguous about these 
terms used every day in a work? What is ambiguous 
about that? Iam asking you, can you tell us in pls Lin simple language 
what is ambiguous about terms ened all the time? 

General Tuttey. As a contracting officer, if I had to make an 
administrative ruling on some of those terms, I would want further 
guidance. 

Representative Jonas. Couldn’t you, as a practical man, General, 
and a man with a great deal of experience back of you, give a common 
interpretation to the words “independent mechanical specialty 
subcontractor’? 

General Tuttey. If I were a private individual and not a Govern- 
ment officer, yes, I covld. I would not undertake that responsibility 
as a Government officer. I would want a higher authority to tell 
me what that interpretation was. I would expect the chief of my 
agency to supplement this bill by regulations and procedures which 
would leave né doubt in my mind or anybody else’s mind as to whether 
I was correct in my interpretation. 

Representative Jonas. To whom would you go? 

General Tuttey. That is why I say you are going to get in trouble 
on this legislation. 

Representative Jonas. That happens frequently on all of your 
contracts. You seek advice from other branches of the Government, 
do you not? 

General Tutury. Yes, sir. 

Representative Jonas. If you had to go to the Attorney Gencral or 
whatever legal agency represents your department of government 
and ask them for an interpretation, that would not be an entirely 
new and novel procedure, would it? 

General Tuttey. No, sir. 

Representative Jonas. Why should that be so objectionable to 
you in this particular bill? You are including in this bill a practice 
that you have been following for years and years. Is that not true? 
You have been following it in other contracts? 

General Tutiey. Perhaps. 

Representative Jonas. All right. That is all I want. 

General TuLtey. Perhaps to a degree. 

Representative Jonas. Mr. Foley, the attorney for the committee, 
has a question. 

Mr. Foury. Is it not true that most CPFF contracts have a 
clause in them that requires submission for an approval of the sub- 
contractor by a procuring agency? 

General TuntEy. That is correct. They do. 

Mr. Fotey. What is the purpose of that submission for prior 
approval by the procuring agency? 
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General Tutiey. Protection of the Government. 

Mr. Foutey. To find out if the subcontractor is qualified, res- 
ponsible? 

General Tuttey. That is right. 

Mr. Fouey. And also capable of satisfactory performance, is that 
not true? 

General Tutitey. That is correct. 

Mr. Fotny. Then you are, under CPFF contracts, doing that very 
thing today. Is that true? 

General Tuttey. To an extent, sir. 

Mr. Fotry. Do you have standards that you apply to determine 
whether these people meet those requirements? 

General Tuttey. Yes, sir. We do. 

Mr. Foitny. Could you not use those same standards under the 
provisions in the bill? 

General Tuttey. We undoubtedly would, sir. 

Mr. Fotey. Where is the language ambiguous then, when you are 
operating under it today? 

General Tuuuery. I have told you why I think it is ambiguous. I 
cannot elaborate on what I have already said. 

The CuarrMan. That is all, General. 

Mr. Corus. Mr. William E. Reynolds. 


STATEMENT OF WILLIAM E. REYNOLDS, COMMISSIONER OF PUB- 


LIC BUILDINGS, GENERAL SERVICES ADMINISTRATION, AC- 
COMPANIED BY MAXWELL H. ELLIOTT, GENERAL COUNSEL AND 


JOHN FRETZ, JR., GENERAL SERVICES ADMINISTRATION 


The CHarRMAN. You may proceed. 

Mr. Rreynoups. Some time ago, Mr. Chairman, we submitted a 
written report on the bill. I should like, if it meets with your wishes, 
to speak extemporaneously on the broader phases of the problem 
that presents itself in the consideration of this measure. 

The problem you have before vou is very con plicated. It is not 
easy of solution because the industry itself has tried to resolve it 
for many, many years. The bill itself is very complicated and a little 
difficult of understanding, and it is going to be difficult from an 
administrative standpoint. 

There have been statements made here today that it does not in- 
crease materially our administrative costs. It does so very materially 
because we have to draw our specifications more accurately and we 
have to identify, [ am sure, in our bidding material those subcontracts 
and those sub-subcontracts for which we want the contractor to name 
the subcontractor and the sub-subcontractor, and the price in each 
case. 

Other than that, we have no way of evaluating the bids, as I see it. 

[ do think this, however: That the question is much broader than 
any administrative problems we might have in connection with 
carrying out this or similar legislation. Over the years, there have 
been attempts in different manners to meet this problem. The 
office that I am now in charge of many, many years ago, attempted 
by taking separate bids on mechanical and electrical work. That did 
not prove very satisfactory because there was no coordination, there 
was no way of coordinating the various subcontractors. 
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Another method that has been followed in certain areas is for the 
contracting officer or the owner to take bids from the various subcon- 
tractors. He also takes bids from the general contractor and requires 
the general contractor entering into a contract with the subcontractors 
who are low, so that they become then a part of his contract, and he 
has to name in his contract the amount that he is going to require for 
supervision of those elements. 

Now, the problem as I understand it from the general contractors, 
and I have talked to both the general contractors and the subcon- 
tractors on this problem, is that the general contractors claim and so 
have stated here this monring that very often they only have 30 
minutes to make up their bids, and that does not give them time to 
follow out the intent of this legislation. Secondly, very often they 
feel that the bid that they receive on certain elements of the work is 
out of proportion to the cost and, based upon their past experience, 
they put in a lower figure. 

Now, there is no question about bids peddling but it is not confined 
to Government. It is confined to private enterprise just as well, and, 
if a contractor is known as one who takes bids and does the peddling 
after the bids are taken, why, generally, he is not able to receive the 
lowest bid that is available to some of the other contractors. 

In the working out of this thing, it is very difficult to say or to 
prove whether you would save money by this process or whether it 
would cost more. I do not believe that anyone could make a definite 
statement that you would save money or that it would cost more 
money to do it. 

I am troubled with certain phases of the legislation, and they start 
basically on the top of page 6 where it requires that the subcontractors 
are to name their sub-subcontractors and the sub-subcontractors 
along with the subcontractors are to name the price that they are 
going to put in. Now, then, from an administrative standpoint, [ am 
trying to figure out what position I would be in in the event that not 
all of the elements are covered. There may be 2 or 3 sub-subcontracts 
not covered in the bidding. Do I reject the bid or do I not? I may 
reject it on the basis that I think probably the sub-subcontractor is 
not competent. I am not sure that this legislation would give me 
that power. 

In other words, I find myself in an uncertain position as to how to 
carry out this act. 

Representative Jonas. Right there, may I interrupt? It is only 
as to that section that you refer to now on the bottom of page 5 and 
continuing on the top of page 6, is it only as to that section that you 
are exercised about as to the ultimate unfortunate effects? 

Mr. Reynotps. That is one of the basic objections I have to it. I 
have another objection which I previously mentioned, and that is that 
this legislation is several pages long, and I invite the committee’s 
attention to legislation which has just been passed by the State of 
Idaho which is only one page lorg, which I think does a better job 
than this. 

Representative Jonas. Of course, the State of Idaho has a few 
hundred thousand people and the Government of the United States is 
a country that has 156 million people. You can hardly put dowr in 
one page what the Government usually wants. I sometimes wish 
that it were possible but it is quite impossible to set down in one page 
what the Government usually wants. 
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Mr. Reynotps. The prirciple is exactly the same except there is 
one basic difference. There is a basic difference in the Idaho law. 
There is a basic difference in the Baltimore law. And that is that 
they do not require the contracting officer to evaluate or pay ary 
attention whatsoever to any prices that the subcontcactors would get. 
The only thing the law requires is that they shall name their sub- 
contractors. There is nothing else to it. 

Now, there is another feature of this act. I am not sure how it 
will work out but it is, like all legislation, that you sometimes have 
to try and work it out for a year or 2 and see how it works. This other 
objection is that you recognize in reading it that it applies to only a 
portion of a construction of a building. There are many, many other 
subcontracts that are not covered whatever in this law, and I am sure 
that those people would be wanting the same protection later on that 
is extended to the mechanics. 

Representative Jonas. Could you illustrate? 

Mr. Reynoups. Which may be all right. I do not object to the 
principle. I am just raising the question. 

Representative Jonas. Could you illustrate? I mean by that, 
what other line of business in dealing with the Government would be 
interested as basically as these businesses are because of shop 
peddling? 

Mr. Reynoups. Notas much. That is true, because in the modern 
building today the mechanical, electrical work is the major portion of 
the building. 

Representative Jonas. Right. 

Mr. Reynoups. But you do have major subcontracts like plaster- 
ing, painting, and electric-light fixtures which may be entirely 
independent of the electrical contracts, and things of that sort, stone, 
brick. 

eeenannnnnte Jonas. That answers my.question. 

Mr. Couuins. Mr. Reynolds, if you had to live with this bill, do 
you think it would be workable as far as your agency is concerned? 

Mr. Reynotps. Oh, I think we could work with it. I would seri- 
ously petition the committee to consider the other legislation that 
I made reference to, to see how it works. I am not so sure that we 
are prepared to follow this. 

Mr. Coutts. Particularly with reference to the law adopted by 
Idaho? 

Mr. Reynoups. That is right. 

The CuarrMan. Thank you very much indeed. 

Mr. ReyNnoutps. You are welcome. 

Mr. Couurns. Pardon me, Mr. Chairman. This morning Senator 
Sparkman raised this point, Mr. Reynolds. He made the statement 
that the Government agencies generally followed the principles as 
suggested by the bill. He mentioned 4 or 5 agencies. I believe that 
he was referring to section 2 of the bill because, as I understand it, the 
agencies generally follow section 2 of the bill now, relating to cost- 
plus contracts. Am I not correct in that impression? 

Mr. Reynoups. Thatisright. Practically all agencies now conform 
to section 2. We conform absolutely to section 2 of this bill. As a 
matter of fact, we even go further than that. We go below the 
$25,000 limit set up here. 
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Mr. Couuins. But you do not conform in any way at all to section 3 
with respect to lump-sum contracts? 

Mr. Reynotps. No, and we have no authority to request that 
because the General Accounting Office may hold that that makes a 
tendency to increase the price. 

Mr. Couurns. Also Senator Langer raised the point as to whether 
this bill would in any way affect renegotiation of contracts? Do you 
have any comment? 

Mr. Reynoups. In no way whatever, as far as I see. We have two 
classes of contracts: Those that are defense-connected which we write 
with a renegotiating clause. On repair contracts, we have to keep in 
repair about 5,500 buildings, post offices, and so forth scattered across 
the country, and there is no renegotiation clause required. In large 
contracts that are not defense connected, we still put in a renegotiation 
clause just as a matter of safety. 

Mr. Couuins. Can we ask you one thing. We do not have a copy 
of the standard Government Contract Form 23. Could you submit 
a copy of that for our subcommittee? 

Mr. Reynoups. I would be delighted. 

The Cuarrman. Thank you. 

Call the next witness... — 

Mr. Couuins. Mr. Earle Wheeler. 

The CHatrMAn. You may call the other witnesses so that we may 
save time. 

Mr. Couutns. Mr. John Haves and Mr. Robert Mover. 


The CHarrMAN. You may proceed. 


STATEMENT OF EARLE J. WHEELER, ASSOCIATED GENERAL 
CONTRACTORS, CINCINNATI, OHIO 


Mr. WHEELER. My name is Earle J. Wheeler, president of Frank 
Messer & Sons, Inc., building contractors of Cincinnati, Ohio. I am 
appearing as a representative of the Associated General Contractors 
of America, and as chairman of a special committee appointed last 
September to study the relationships of general contractors and 
subcontractors. 

The association is the nationwide representative of more than 6,200 
of the country’s leading general contractors who annually execute the 
major part of the Nation’s contract construction. There are 122 
regional, State, and local associations in all the States affiliated with 
the national association. 

Members of the association execute all kinds of construction in all 
parts of the country, and overseas. Some engage in industrial, com- 
mercial, residential, institutional, and other types of public and private 
building construction. Others engage in highway, road, street, 
airport, and other types of grading and paving. Others carry out 
dam, waterworks, pipeline, dredging, railroad, and other types of 
heavy engineering construction. The majority of national-defense 
construction is executed in the continental United States and overseas 
by members of the association. 

While the legislation before these committees would most directly 
influence building contractors, it would also affect other types of 
contractors. In my testimony I wish to outline the view of general 








108 FEDERAL CONSTRUCTION CONTRACT ACT 


contractors of all kinds throughout the country with respect to 5. 848, 
and other bills for a similar purpose, as those views have been expressed 
by official actions of the association on behalf of its members. 

I will be followed by John C. Hayes, of Hayes & Hayes, Washington, 
D. C., counsel for the association, who is prepared to discuss the legal 
aspects of the legislation; and by Robert A. Moyer, of the Charles ‘H. 
Tompkins Co., Washington, D. C., who is prepared to discuss the 
practical w ays in which the legislation would hamper general con- 
tractors and increase construction costs. 

First I wish to thank the members of the committees for postponing 
these hearings so that representatives of the association could have the 
opportunity to properly prepare their testimony in line with the 
discussions and actions taken by the association’s 34th annual con- 
vention which concluded in Miami, Fla., on March 26, 1953. 

That convention, after considering similar legislation introduced 
at the previous session of Congress and the actions which the associa- 
tion had taken in an effort to solve problems of industry practices 
and relationships within the industry, unanimously adopted a resolu- 
tion which 
expresses its opposition to 8. 848, and similar proposals for a revised Federal con- 
tract procedure, for the reasons that such legislation would cause unnecessary 
Government regulation of business relationships in the construction industry, 
and would tend to increase the cost of public-works construction. 

The association continues to offer its cooperation to solve within the industry 
such problems of the relationships of general contractors with other segments of 
the industry as may arise. 

Before outlining the principles for which our association stands, 
and some of the reasons why our members are opposed to the legis- 
Jation under consideration here, I would like to refer to the size of 
the construction industry, and its importance to the growth and 
development of the Nation and its communities and to the national 
de fense. 

The official estimates are that last year the construction industry 
put in place a new record of more than $32 billion in new construction 
and a record of more than $42 billion when maintenance and repair 
operations are included. 

Construction was the greatest single industrial activity last year, 
and it accounted for more than 12 percent of the gross nation: al 
product, and was responsible directly and indirectly for the employ- 
ment of 7.5 million people. Construction also is fundamental to the 
national defense. Forecasts are that the previous records again will 
be exceeded in 1953. 

[ mention these figures for the reason that, while the approximately 
$2.5 billion in Federal building construction which was put in place 
last year was only a small portion of the entire construction volume, 
the practices which are put into effect with respect to Federal con- 
struction tend to serve as patterns to be followed in other public works 
and private construction. The effect of the legislation before these 
committees, if enacted into law, therefore would not be limited only 
to Federal construction, but would have an impact on other public 
works and private construction. 

Here I would like to outline briefly some of the principles for which 
the AGC stands, and reasons why its members do not believe that 
desirable objectives will be achieved by the bills before the committees, 
or possible amendments to them. 
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AGC members believe that free, open, fair, and bona fide competi- 
tion is a fundamental service of the construction industry to which 
public and private investors in construction are entitled. It is also 
the driving force which has made the construction industry in this 
country the most productive and the most efficient in the world. 

General contractors are opposed to the legislation under considera- 
tion because it would have the practical effect of reducing competition 
for mechanical specialty subcontracts, and would tie the hands of the 
general contractor who seeks fairly to secure the best quality at the 
lowest price consistent with good workmanship. 

If the general contractor is required to name his proposed subcon- 
tractors and their prices in his bid without the opportunity of properly 
evaluating the subbids, the tendency will be for him to name the 
large specialty contractors and not take a chance on smaller or lesser 
known ones. Twenty of the 37 witnesses opposing similar legislation 
in public hearings held last year by a subcommittee of the Senate 
Judiciary Committee stated that there would be that tendency to 
reduce competition. 

The association consistently has taken the position that all of its 
work and all of its recommendations should be in the public interest, 
as well as for the benefit of its members and the industry generally. 

AGC members are opposed to this legislation because they believe 
that it is contrary to the public interest. They believe that the practi- 
cal effects of the bill would be to 

(a) Limit competition for subcontracts, as described above. 

(b) Increase the cost of construction by adding another hazard 
to the business of the general contractor against which he would 
prudently protect himself. 

(c) Add to the administrative and legal responsibilities of the 
Government, which would add to the cost of Government opera- 
tions but which would not result in benefits of improved quality 
or lower costs of construction for the Government. 

The requirement to name subcontractors and the amounts of their 
bids at the time the general contractor submits his bid adds another 
hazard to the business of the general contractor against which he 
would prudently seek to protect himself. For his own protection he 
would be more likely to take a higher rather than the lowest bid in 
the expectation of selecting a subcontractor who would complete his 
work on schedule. 

Although S. 848 contains a statement that it should not be con- 
strued to create any privity of contract between the Government 
and the subcontractor, we cannot see how the Government could 
avoid added administrative and legal responsibilities and costs for 
seeing to it that the terms of the bill were complied with, should it 
become enacted. Nor can we see any way in which there would be 
benefits or savings to the Government. 

At this point I would like to digress from my prepared statement 
briefly to explain in a few details the harmful effects of this legisla- 
tion on the industry and the Government. 

The proposed legislation is such that it would be almost impossible 
—and in many cases it would be impossible—for general contractors 
to comply with its terms. The only way in which they could attempt 
to comply would have to effect of making total bid prices higher than 
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they otherwise would be, and of limiting competition between sub- 
contractors. 

Frequently, if not generally, it 1s impossible for the general con- 
tractor when he submits his bid to determine the low subbidder. 
The specifications may be incomplete so that the subbidder cannot 
estimate accurately. There may be a number of alternates for which 
the various subbidders add or subtract varying amounts. The sub- 
bids may not be complete, or clear as to who will do various parts of 
the work. 

\lso there is pandemonium in the general contractor's office during 
the last hour or two when subbids are being received and revised. 
There is no opportunity for checking subbids for their accuracy and 
completeness, nor for checking the financial reliability or records of 
unknown subbidders. There may be no bids for some parts of the 
work, so the general contractor has to make a guess. 

Therefore, in seeking to comply with this legislation for naming 
subcontractors and their prices, the general contractor would feel it 
necessary to protect himself by naming the subcontractor with a 
higher price on the assumption that he had figured on all of the work 
contemplated and would be more likely to complete the job, rather 
than the subcontractor with an attractively low price who may have 
omitted some of the work from his bid. This would tend to increase 
costs. 

The general contractor also would be inclined to name the older, 
larger, and better known subcontractors rather than the younger, 
smaller, and lesser known companies. This would tend to limit com- 
petition and the opportunities for smaller growing concerns. 

The requirement for the mechanical specialty subcontractor to 
list his sub-subcontractors also brings about many complications. The 
general contractor would also have the responsibility to see that his 
subcontractors complied with the provision of the legislation while 
filing his own bid. 

It is common in the industry that the mechanical specialty subcon- 
tractors award part of their work to sub-subcontractors, such as sheet 
metalwork; sewer, water, excavation, and underground work; han- 
dling, rigging, and setting of equipment; boilers; combustion controls; 
stacks and breeching; kitchen equipment; operating and other hos- 
pital equipment; mechanical painting; temperature controls; pipe 
coverings and other insulation ; and foundations for machinery, motors, 
and compressors. 

For the mechanical specialty subcontractors it is likewise difficult 
to secure subbids and quotations for heavy equipment and other 
supplies on time and to analyze them properly. Thus subcontractors 
would be faced with the same problem as general contractors, and they 
would be faced with the necessity of accepting the initial subbids, 
which generally are found to be higher than necessary. 

Under the proposed legislation the practical effect would be to 
freeze all the prices at higher levels than is customary under present 
competitive procedures. This certainly is, in our opinion, contrary 
to the public interest. 

So far as the Government is concerned, there would be not only the 
higher cost of construction, but added administrative costs and bur- 
dens. The public official who seeks to conduct his operations in accord 
with the laws passed by Congress would have to investigate com- 
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pletely the bids of the general contractors; the bids submitted to gen- 
eral contractors by the mechanical specialty subcontractors; and the 
subbids submitted to subcontractors by the subsubcontractors to de- 
termine if they were made in compliance with this legislation. This 
would only add further to the administrative costs and burdens of Gov- 
ernment agencies, without any benefit in lower costs of construction. 

It is possible that if the listing of mechanical specialty subcon- 
tractors is to be required, and the general contractor is no longer 
permitted to evaluate his subbids after award of the general contract, 
competition by subcontractors will be limited. Terms of the legis- 
lation could be used by local groups of subcontractors to create a 
monopoly, to raise prices, to allocate work, and to give preferential 
treatment to favored general contractors. This could become a 
grave threat to open competition, which the Government needs at all 
times if it is to obtain the lowest cost. 

Mr. Couurns. Mr. Wheeler, in your last paragraph you say: 
terms of the legislation could be used by local groups of subcontractors to create 
a monopoly. 

Could you explain that? 

Mr. Wueever. Well, if there was no opportunity to talk to sub- 
contractors, say the low bidder or those who may be in the low group 
never knowing for sure which is the low bidder, the thing would be 
cut and dried at the time bids go in. If you had a tight local organi- 
zation in a particular branch, it would be quite possible for them to 
say, “Well, we are probably bidding these things too low. We ought 
to raise our level. Our overhead is greater than we were really 
allowing.’”’ It is possible to, say, allocate this work to different ones. 
“This is your job and the next one is someone else’s.’’ It could lead 
to monopoly. Those things bave occurred in the past where tight 
groups have controlled bidding in an area and have kept outside 
bidders out in that particular locality. 

Mr. Couurns. Thank you. 

Representative Jonas. May I ask a question? 

The CHarrMan. Surely. 

Representative Jonas. There is a tendency that the competition 
between the mechanical specialties is keener than between the general 
contractors? 

Mr. Wueeter. [| do not think so. 

Representative Jonas. There are about 75,000 mechanical special- 
ties in the United States, and your association has only about 6,200 
members? 

Mr. Wueeter. Of the general contractors. 

Representative Jonas. So that the tendency 

Mr. WuHeeter. But there are other branches of the general con- 
tractors which are not listed in there which you would have to add in 
if you were going to make an overall comparison. You have mason 
contractors, flooring contractors, acoustical, tile work, marble. All 
those come under general contractors. 

Representative Jonas. I understand that thoroughly, but we are 
now confining our argument to the purposes specified in the bill which 
lay special stress on mechanical specialties, on contracts of that 
nature. 

Mr. WHEELER. So it is possible to introduce it in line with these 
other specialty contracts. 
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Representative Jonas. Are we agreed that there are 75,000 of those 
throughout the United States? 

Mr. Wueeter. I do not know. 

Representative Jonas. Would you say that the statement is far 
out of the way? 

Mr. Wueeter. I| have no idea. 

Representative Jonas. You said that in your association there are 
about how many members? 

Mr. WHEELER. 6,200. 

Representative Jonas. It is not common sense and reasoning that 
there would be keener competition between 75,000 institutions that are 
striving to get a job than there would be between 6,200? 

Mr. Wueeter. | do not think that that would follow. 

Representative Jonas. Is it not a much more closely knit organiza- 
tion that you have than exists today between the mechanical special- 
ties? In other words, your association is formed for a specific purpose 

Mr. Wueever. It is formed for general purposes only. 

Representative Jonas. You are trying to coordinate your interests 
in order to have an understanding that in the final analysis you all 
arrive at a common objective. You are trying to keep up a standard 
of work? 

Mr. Wueeer. Reliability, responsibility. 

Representative Jonas. And to get responsible contractors. 

Mr. Wueerer. All right. 

Representative Jonas. That is generally your objective? 

Mr. WHeever. But the competition is very keen on every job. 

Representative Jonas. You have competition there too. I under- 
stand that. 

Mr. WHeeer. Yes, we do. 

Representative Jonas. That is all. 

The CHarrMAN. You may proceed. 

Mr. Wuerreter. AGC members have the conviction that the per- 
son, the company, or the public agency which needs a building, or 
other project, has the right to expect from the construction industry 
the best possible project at the lowest possible cost. 

They believe that experiences of the industry have demonstrated 
that maximum efficiency in the construction of a project, which 
requires interlocking operations, is secured when undivided respon- 
sibility for its execution is placed upon an experienced and competent 
general contractor through the award of one contract. 

While this bill does not require that separate awards should be 
made for mechanical specialty or other subcontract work, it would 
interfere with the clear-cut responsibility which the general con- 
tractor has for the selection of appropriate subcontractors and would 
interject the Government into the business relationships between 
general and subcontractors. 

There are many advantages to the Government in having the 
general contractor completely responsible for execution of the project. 
The general contractor is legally and financially responsible for the 
proper execution of the entire projects and all of its parts. 

If the Government, by legislation, is to interfere with the general 
contractor’s selection of his subcontractors, then it should also properls 
assume some of the legal and financial responsibilities for their work 
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But we believe that it is contrary to the public interest for the Govern- 
ment to do so. 

During the public hearings on similar legislation last year, adverse 
reports were submitted by the Comptroller General of the United 
States, and the following Government agencies: Atomic Energy Com- 
mission, Department of Defense, Department of the Interior, Depart- 
ment of Justic, Federal Trade Commission, and General Services 
Administration. 

In the opinion of AGC members, the bills which have been proposed 
to these committees would not stop any tendency there might be for 
bid shopping or bid peddling unless an unreasonably heavy burden 
of policing were placed upon the Government. Such practices could 
be engaged in before, or after, the award of subbids. Legislation 
would not thwart the ingenuity of those few in the industry who seek 
to conduct themselves in an unethical manner. ‘Therefore we see no 
reason for legislation which would not accomplish its alleged purpose. 

AGC members believe, as expressed in the association’s code of 
ethical conduct, which was originally adopted in 1925 and has been 
found to stand the test of time, that— 
industries and individuals, in order to retain the benefits arising from this free 
initiative, and to avoid the hampering burdens of regulatory legislation, must 
themselves accept the responsibility for fair and intelligent self-government. 

At the public hearings a year ago before the Senate committee on 
S. 2907, more than 30 representatives of the AGC testified in opposition 
to such legislation. Many of them stated that the matter at issue was 
one of industry ethics and business practices which was not a subject 
for legislation by Congress. 

The AGC governing and advisory boards, at their midyear meeting 
in White Sulphur Springs, W. Va., September 8, 9, and 10, 1952, gave 
extensive consideration to the legislation which the Senate Judiciary 
Committee reported without recommendation at the last session of the 
Congress, and to the entire question of the relationships between 
general contractors and subcontractors. 

The actions of that meeting, and an explanation of the reasons for 
them, are given in the booklet, Just and Harmonious Relationships in 
the Construction Industry. I have here sufficient printed copies of 
the booklet for committee members. That booklet concluded—— 

The CuarrMan. I have to leave for a little while and Congressman 
Jonas will take my place as chairman of the committee. 

Representative Jonas (presiding). Go right ahead, sir. 

Mr. WuHee ter. That booklet concluded: 

The belief of members of the AGC is that the best interests of the public, and of 
each segment of the industry, will be served when groups within the industry use 
their ingenuity and their knowledge of the industry to solve its problems in a fair, 
equitable, and unselfish manner. Then the industry can unite in giving assurance 
to the publie that it will continue to receive maximum value for its investment 
n construction. 

The boards authorized the officers and executive committee of the 
association to initiate cooperative action directed toward establishing 
better relationships between general contractors and subcontractors, 
and recommended that AGC chapters and branches take similar 
action in their areas. 

In authorizing this action the boards reviewed the progress which 
has been made through the years in improving relationships in finding 
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solutions to industry problems in the public interest by a number of 
national and local joint cooperative committees with the professional 
societies and other associations in the industry and by committees 
working directly with Government agencies. 

Carrying out the authorization of the boards, the AGC president 
on September 29, 1952, wrote to the president of the National Elec- 
trical Contractors Association—which has been the principal sponsor 
of this legislation—recommending the establishment by the two asso- 
ciations of a national joint cooperative committee “for the considera- 
tion of problems of mutual concern.” 

At this point, I would like to submit for the record the complete 
exchange of correspondence between the presidents of the two associa- 
tions. ‘This includes the initial letter by Mr. A. S. Horner, of the 
AGC, and the response by Mr. D. B. Clayton, Sr., of NECA; a copy 
of the welcome expressed by Mr. Horner at one meeting which was 
held between representatives of the two associations on November 11, 
1952, in the AGC headquarters; the letter of November 17, 1952, by 
Mr. Clayton rejecting the AGC offer; and a copy of the response by 
Mr. Horner who was then president of the AGC. 

Representative Jonas. Have you copies of that correspondence? 

Mr. WuHrELER. Yes, sir. 

Representative Jonas. I presume that they will be presented and 
incorporated into the record. 

Mr. Couurns. At that point. 

(The letters referred to are as follows:) 

THe AssoctiaTEp GENERAL ConTrRAcTORS OF AMERICA, INC., 
Washington, D. C., November 18, 1952. 
Immediate release 

The Associated General Contractors of America today reiterated its offer to 
cooperate with specialty contractors’ associations in working out an affirmative, 
joint procedure to reduce unethical trade practices engaged in by some specialty 
and general contractors. 

AGC president Arthur 8. Horner, Denver, in a letter to D. B. Clayton, Sr., 
Birmingham, Ala., president of the National Electrical Contractors Association, 
noted with regret that the NECA had turned down “a genuine offer of coopera- 
tion’”’ to solve mutual business problems within the industry in favor of seeking 
governmental regulation of bidding practices on Federal projeets which comprise 
a small part of the total volume of construction. 

At a meeting on November 11 of committees representing the two associations, 
the AGC had presented a plan to develop jointly a bidding and awarding procedure 
for use by their respective chapters. The AGC also suggested formation of local 
joint committees of the two associations to act on charges of violations of such 
approved procedures, with the possibility of appeals to a similar natonal joint 
committee. 

NECA’s press release of yesterday quoting a letter from Mr. Clayton turning 
down the AGC’s offer of cooperation indicated that the AGC had no plan. 

Mr. Horner’s answer stated in part: 

“We regret that your group has turned down a genuine offer of cooperation to 
solve our mutual problems. We were sincere in our belief that those of us in the 
construction industry should have the maturity and should take the responsibility 
of solving among ourselves the problems which face us. * * * We believe that 
such an approach to our common problems is more in keeping with our responsi- 
bilities as businessmen than an appeal to Government for further regulation of 
the construction industry. * * * We hope that when there has been more time 
to study the proposals which have been made, you will reconsider the decision 
which your association has made and will join in cooperative efforts whereby 
the best intelligence in the industry can be directed toward means whereby 
segments of the industry can join in serving the public most effectively.” 

In view of statements made in the NECA announcement, Mr. Horner made 
public the text of his letter of today, his original letter proposing establishment 
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of a joint cooperative committee, Mr. Clayton’s reply, and Mr. Horner’s st»te- 
ment opening the meeting of November il. Copies are enclosed. 

The problem arises out of a drive by specialty and subcontractor organizations 
to have legislation passed requiring general contractors to name specialty con- 
tractors and their prices in bids on Federal projects and to further encourage the 
use of specialty contractors 


Such a bill (S. 2907) was introduced in the last Congress as a cure for bid- 
shopping. Bid-peddling, and other practices of specialty contractors were 
glossed over with as little mention as possible by their spokesmen. Attempts 


were made to cite examples of the evils alleged to be perpetrated by general 


contractors. 
In the hearings preceding defeat of the bill earlier this ir, Federal Govern- 
ment construction agencies, as well as AGC aaa ‘testified in opposition. 


THe AssociATED GENERAL CONTRACTORS OF AMERICA, INC., 
Washington, D. C., November 18, 1952. 
Mr. D. B. CLaytTon, 
President, National Electrical Contractors Association, 
Washington, dD. 


DrarR Mr. Ciayton: This acknowledges your letter of November 17 which 
was delivered to the AGC office in Washington at the time when I was in Florida 
attending meetings of AGC chapters 

We regret that your group has turned down a genuine offer of cooperation to 
solve our mutual problems. We were sincere in our belief that those of us in the 
construction industry should have the maturity and should take the responsibility 
of solving among ourselves the problems which face us. We also are convinced 
that even if the Federal legislation which your group seeks were enacted it would 
not stop the practices of some electrical and general contractors of which you 
complain. 

At the meeting on November 11 of committees of the two associations we offered 
the creation of a joint committee to study the problems of bidding and awarding 
procedures between general contractors and subcontractors in the industry with 
reference to contracts other than Federal contracts, if you wished to continue to 
seek legislation governing Federal contracts. 

The AGC offered to develop with your association a nee and awarding pro- 
cedure which could be recommended to both NECA and AGC chapters. The 
suggestion also was made for local chapters of the two associations to form joint 
committees to consider charges of violations of such approved procedures, with 
appeals possible to a similar national committee. 

We offered to use the AGC code of ethical conduct, which your members have 
indicated is satisfactory to them, and bidding procedures developed with architects, 
as the basis for discussions, as well as your own code. 

We believe that such an approach to our common problems is more in keeping 
with our responsibilities as businessmen than - appeal to Government for further 
regulation of the construction industry. We believe that such an approach offers 
the possibilities of solving problems on private contracts, as well as public-works 
contracts which are only a small part of the entire construction volume. 

We hope that when there has been more time to study the proposals which have 
been made, you will reconsider the decision which your association has made and 
will join in cooperative efforts whereby the best intelligence in the industry can 
be directed toward means whereby segments of the industry can join in serving 
the public most effectively. 

In view of the statements made in your press release and background memo- 
randum, some of which may be misleading, I am making public the text of my 
original letter to you recommending the establishment of a joint cooperative 
committee, your reply, and the statement which I made in good faith opening 
the meeting of our two groups on November 11. 

The AGC will continue its broad program of cooperation with other segments 
of the industry which are leading to better relationships which are of benefit to the 
individual groups, to the industry, and to the public. I expect that our members 
will express their opinions to Members of Congress and other legislative bodies 
that legislation stich as has been proposed does not solve the problem before us. 

Sincerely vours, 
\. 8. Horner, President. 
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NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION, 
November 17, 1952. 
Mr. A. 8S. Horner, 
President Associated General Contractors of America, Inc., 
Washington, D. C. 

Dear Mr. Horner: We are writing you pursuant to your suggestion made at the 
end of the Washington conference held on November 11 between a committee 
representing the National Electrical Contractors Association and a committee 
representing the Associated General Contractors of America. 

To state our position and understanding clearly it is necessary to make a resume 
of the discussions on November 11. 

We were gratified to find a large area in which the representatives of the two 
associations expressed the same overall objectives, that is 

1. Both committees agreed that bid shopping and bid peddling by either 
general contractors or mechanical specialty contractors after the award of the 
general contract, are unfair trade practices contrary to the best interests of 
the construction industry and the public and should be eliminated. This 
objective and understanding is consistent with the code of ethics of the AGC 
as well as the trade practice rules relating to the electrical contracting industry. 

2. Both committees agreed that it is wasteful of public funds and unsound 
practice for prime construction contractors with cost-plus-fixed-fee construc- 
tion contracts to undertake the performance of mechanical specialty work 
involved in such cost-plus-fixed-fee contracts unless the prime contractor has 
a prior established successful performance record in such specialty work. 

3. The NECA committee accepted as economically sound and fair the 
AGC theory of undivided responsibility, which calls upon the owner to award 
one general contract for the construction of a project, provided that the 
owner makes adequate provision for the subletting of the mechanical specialty 
work on a fair basis. 

The NECA committee made a proposal to accomplish in a large measure the 
objectives agreed upon. The NECA committee suggested the joint promotion of 
a plan to induce the customers of the construction industry to adopt the use of fair 
bidding practice procedures on their construction contract awards. To approach 
the largest customer first they requested the AGC to join with NECA and other 
national associations of mechanical specialty contractors, in drafting and recom- 
mending to Congress mutually satisfactory legislation requiring Federal com- 
structing agencies to observe contracting procedures and policies designed to 
prevent bid shopping and bid peddling in connection with lump-sum contracts 
and to prevent wasteful and monopolistic practices in connection with cost-plus- 
fixed-fee contracts. 

The AGC committee rejected the NECA committee proposal for joint promotion 
of mutually satisfactory Federal legislation but admitted that it had no proposal 
to accomplish the agreed objectives for the elimination of these unfair trade 
practices with regard to the area of Federal construction. In this connection 
the AGC committee contended that the advocacy of legislation represented a 
request for Government interference with the conduct of private industry, whereas 
the NECA committee stated that such legislation repre sented merely a request 
for the Federal Government, as owner, to establish contracting policies to be 
observed by the Government agencies as customers for the services of the con- 
struction industry. 

Finally, the AGC committee, after conceding that they had no solution to pro- 
pose with respect to Federal work, suggested that NECA join with AGC in the 
establishment of a joint committee to study ways and means of accomplishing the 
joint objectives expressed on private work where governmental contracts are not 
involved. In making this suggestion for the establishment of a joint committee, 
the AGC committee pointed out the large area of construction work in which no 
Federal contracting procedure legislation could be effective and further, that on 
private work where contracts and subcontracts were normally let within a localized 
geographical area, there might be more possiblility of achieving results through 
activities of local committees and local public opinion. 

The NECA committee agreed to take under advisement the request of the AGC 
for the establishment of a joint committee to study ways and means of eliminating 
the unfair and uneconomical practices above mentioned on nongovernmental 
contracts. 

Since the November 11 conference, we have given careful consideration to the 
possibility of constructive progress toward the accomplishment of our objectives 
on nongovernmental construction through the medium of a continuing joint 
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AGC-NECA committee, as proposed by the AGC committee. Before outlining 
our position on this proposal, we would like to state certain factors which were 
necessarily taken intc consideration in our deliberations: 

1. The AGC has very recently published a pamphlet entitled “Just and Harmo- 
nious Relationships in the Construction Industry,” which pamphlet, according to 
the flyleaf thereof, was authorized by the governing and advisory boards of the 
AGC at the midyear meeting held at White Sulphur Springs, September 8-10, 
1952. This pamphlet asserts that: ‘In many sections of the country there is 
currently an unrest between general contractors and specialty contractors in the 
award of subcontracts.” It further states that: “General contractors clearly 
recognize the importance of mechanical and specialty work in the completion of 
a project,”’ and, moreover, reaffirms the principles of the AGC code of ethical 
conduct with regard to fair dealing with specialty subcontractors. This pamphlet, 
however, explicitly takes the position that bid depositories for bids of specialty 
contractors or the naming of specialty contractors in the general contractors’ 
bid are undesirable. At the meeting of the committees on November 11 the 
AGC committee left no doubt that this position would be their fixed policy 
and accordingly indicated that they would eliminate from consideration by any 
joint committee all plans of which we have any knowledge which could actually 
accomplish our mutual objectives with regard to bid shopping and bid peddling. 

2. It is difficult indeed for us to understand the refusal of the AGC to support 
legislation which would implement AGC’s own code of ethical conduct with re- 
spect to the business of one important customer, the Federal Government. We 
feel that it would be an indication of the sincerity of AGC if it were to join with 
us in a plan to accomplish these objectives with respect to Federal Government 
construction. 

3. The NECA believes that the elimination or reduction of the admitted evils 
existing in connection with the award of specialty subcontracts on Federal work 
would tend to accomplish our objective on nongovernmental work. The AGC 
has not submitetd and apparently does not intend to submit any substitute for the 
NECA proposal but merely suggests the establishment of a continuing joint com- 
mittee to cooperate. NECA wants to cooperate, but realizes there is no magie in 
the word itself. It believes there must be a plan upon which to cooperate, or the 
existence of a joint committee which has no plan would become merely a delaying 
device which might be used to create the impression that NECA believes there is 
some appropriate substitute for legislation insofar as Federal work is concerned. 

4. The manpower and expense which is involved in bringing together frequently 
a geographically representative committee is a matter of some importance to 
NECA. 

5. The attitude of the other national associations of mechanical specialty con- 
tractors toward any cooperative plans which might be considered is important to 
NECA and none could be entered into without prior discussion with them. 

We regret to have to advise you that in view of the existence of these unfavor- 
able factors it has been decided that NECA will not participate in the establish- 
ment of a continuing joint AGC-NECA committee at this time, but instead 
recommends that a continuing contact be maintained through our respective 
administrative officers at Washington so that if and when the AGC develops any 
cooperative plan for the solution of any of the construction industry’s problems, 
such plan may be reviewed, referred to the appropriate NECA committee, and if 
any substantial results appear possible, arrangements made for a joint committee 
meeting. 

Yours sincerely, 
D. B. Crayton, Sr.. President. 





WeEtcome To NECA-AGC Meetine spy AGC Presipent A. 8S. Horner, 
NOVEMBER 11, 1952 

On behalf of the AGC I want to welcome sincerely the representatives of the 

National Electrical Contractors Association to this meeting. 

3ecause my letter to Mr. Clayton extended the invitation for establishment of 
this committee, it is appropriate that I explain briefly what led the AGC governing 
and advisory boards to authorize this action. 

We in the AGC have always felt—and this has been emphasized now that the 
construction industry has become the greatest single industry in the country- 
that those of us in this important industry should have the maturity and should 
take the responsibility to solve among ourselves the problems which face us. We 
















































118 FEDERAL CONSTRUCTION CONTRACT ACT 


believe in private enterprise and believe that it carries the obligation to arrange 
the affairs of our industry so that it serves the public most effectively. 

We all recognize that there has been some unrest in the relationships between 
general contractors and specialty and subcontractors. Obviously our industry is 
going to serve the publie more effectively if there is cooperation, rather than strife, 
between us. Our belief is that both groups have allowed this condition to come 
about and that both groups have the responsibility to take steps to cure it. 

You have heard some of us in AGC say previously that we believe that, the 
problems which face our two groups are primarily those of ethics. The AGC code 
of ethical conduct states that general contractors should follow the Golden Rule 
in treating other people as we wish to be treated ourselves. We know that through 
the years the ethics of member contractors has improved Undoubtedly your 
code of ethics is somewhat similar to ours 

None of us expects that we can reform the world or change human nature 


overnight. But we in AGC do believe that meetings such as this, conducted in an 
atinosphere of mutual respect and confidence, can lead to a better understanding 
of our common problems Our experience with other joint committees has been 
that a better inderstanding has led to recommendations which have been of 
benefit to both groups, to the industry generally, and to the public. 

In these other committees we have found that discussions of initial differences 
have led to amicable settlements and that there were matters in which our inter- 
ests were found to be identical and in which we could join forees for the common 
good These national committees also serve as the models for local committees 


which have served to further understanding between the two groups in States 
and other communities. It is not intended that this committee shall supplant 
any other committees of either organization, but rather that it should operate 
on an exploratory basis and develop its joint recommendations subject to ratifi- 
cation by the respective organizations. We believe it can serve as a medium 
through which both organizations can cooperate to correct questionable practices 
in the industry so that harmony and confidence can prevail, and so that we can 
carry out our responsibilities as businessmen and serve the public most effectively. 

Let me say again that our welcome is genuine, and we in the AGC look forward 
to this committee developing constructive suggestions for improvement of 
conditions in the industry. 


NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION, 
October 15, 1952 
Mr. A. S. Horner, 
President, Associated General Contractors of America, Inc., 


Washington, D. C. 


Dear Mr. Horner. Your letter of September 29, addressed to me, was received 
in Chicago during our national convention, having been sent on to me from our 
Washington office. Our executive vice president, Mr. Paul M. Geary, had shown 
me a copy of it that had been sent to him. 

I read this letter with interest, and assure you and your executive committee 
that our association and its officers would like nothing better than to be able to 
cooperate wholeheartedly with your group toward improving the construction 
industry in which we are so closely associated. 

The principal troubles that we run into, of course, are those that are covered by 
proposed legislation in Congress. We have never been able to do very much 
about these troubles between our two groups, primarily, I assume, because the 
AGC has told us that they have no control over their members and that there 
are a large number of general contractors who are not even members of the AGC. 
This same situation applies with us. We have a tremendously important industry 
with a lot of good general contractors and electrical contractors who have been 
forced to suffer because of the tendency on the part of certain segments of each 
group to handle themselves in a highly unethical manner, which is definitely 
detrimental to the welfare of those for whom we handle construction. You 
know as well as I do that the question of price is not paramount in building con- 
struction, insofar as the owner is concerned. A very small reduction in a fair 
price can throw work to a concern who will take much more than this slight 
reduction out of the quality of the job itself. 

I shall be in Washington on Tuesday, October 21, and will try to set up the right 
kind of committee to comply with your request. Our board of governors, at the 
Chicago convention last week, approved of this procedure and instructed me to 
appoint the committee 
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I certainly hope that we will be able, through meetings of these two committees, 
to eliminate some of the trouble that we have been having and be able to offer 
a more sound service to the public who look to us to solve their construction 
problems. 

As soon as this committee is appointed, we will notify you and preceed to 
arrange for our meeting at some mutually agreeable time and place. 

Yours sincerely, 
D. B. CLayton, Sr., President. 


cee 


THe AssociaTep GENERAL Contractors oF Ameprica, INC., 
Washington, Ce September 29, 1952. 
Mr. D. B. Cuayton, 
President, National Electrical Contractors Association, 
Washington, D. C. 

Dear Mr. Ciayton: The governing and advisory boards of the Associated 
General Contractors of America, at their meeting in September, authorized the 
officers and executive committee of the association to initiate cooperative actions 
directed toward establishing more harmonious relationships between general 
contractors and specialty contractors. They further recommended that AGC 
chapters and branches take similar action in their areas. 

Enclosed you will find a copy of a statement of AGC principles on just and 
harmonious relationships between general contractors and specialty contractors 
prepared to set forth comprehensively in one document the composite of AGC 
thinking on this subject. 

You will note that it discusses the success with national and local joint com- 
mittees which the association maintains with other associations and societies in 
the industry have had in identifying and bringing about a wider understanding of 
the*rights and responsibilities of each group, and in developing more harmonious 
relationships. 

We in the AGC have also felt that the spectacle of segments of the industry 
fighting before Congressional committees or before other legislative bodies, or of 
asking for legislation so that public officials or other owners shall intervene in the 
relationships between businessmen impairs public confidence in the industry. Our 
belief is that we can solve our problems more satisfactorily within the industry. 

My principal purpose in writing to vou is to recommend the establishment be- 
tween the National Electrical Contractors Association and the AGC a national 
joint cooperative committee for the consideration of problems of mutual concern. 

In our other committees each association has appointed from 5 to 8 members, 
each with a cochairman and a cosecretary. The committees generally consider 
matters of mutual interest, and their authority is limited to making recommenda- 
tions to the respective associations. 

I will be glad to meet with you and other representatives of your association 
at a mutually agreeable time and place. I shall look forward to hearing from you, 
and I hope that in the near future representatives of our associations can sit down 
and in an atmosphere of mutual respect and understanding can start to work out 
a satisfactory course of action leading to more harmonious relationships between 
general contractors and electrical contractors. 

Sincerely yours, 
A. S. Horner, President. 

Representative Jonas. All right. Go ahead. 

Mr. Wueeter. For your information, I have here also printed 
copies of the AGC annual report to its latest annual convention 
in which, starting on page 8, there is a report on the actions taken 
by the AGC on this subject of subcontractor relationships, and 
in which, on page 16, there is a report on the actions taken by the 
AGC to improve relationships with others in the industry. 

The AGC action can be summarized most quickly if I read a few 
paragraphs from Mr. Horner’s letter of November 18, 1952, to the 
NECA: 

We regret that your group has turned down a genuine offer of cooperation to 


solve our mutual problems. We were sincere in our belief that those of us in the 
construction industry should have the maturity and should take the responsi- 
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bility of solving among oursetves the problems which face us. We are also 
convinced that even if the Federal legislation which your group seeks were enacted 
it would not stop the practices of some electrical and general contractors of which 
you complain. 

At the meeting on November 11 of committees of the two associations we 
offered the creation of a joint committee to study the problems of bidding and 
awarding procedures between general contractors and subcontractors in the in- 
dustry with reference to contracts other than Federal contracts, if you wished to 
continue to seek legislation governing Federal contracts. 

The AGC offered to develop with your association a bidding and awarding 
procedure which could be recommended to both NECA and AGC chapters 
The suggestion also was made for local chapters of the two associations to form 
joint committees to consider charges of violations of such approved procedures, 
with appeals possible to a similar national committee. 

We offered to use the AGC Code of Ethical Conduct, which your members 
have indicated is satisfactory to them, and bidding procedures developed with 
architects, as the basis for discussions, as well as your own code, 

We believe that such an approach to our common problems is more in keeping 
with our responsibilities as businessmen than an appeal to Government for further 
regulation of the construction industry We believe that such an approach 
offers the possibilities of solving problems on private contracts, as well as public 
works contracts which are only a small part of the entire construction volume. 

We hope that when there has been more time to study the proposals which 
have been made, vou will reconsider the decision which your association has 
made and will join in cooperative efforts whereby the best intelligence in the 
industry can be directed toward means whereby segments of the industry car 
join in serving the public most effectively. 

That is a brief summary of the action taken by AGC. For your 
information I have here copies of the document, a Suggested Guide to 
Bidding Procedure, which was developed jointly by the AGC and 
the American Institute of Architects and is recommended for use 
in private work when competitive lump-sum bids are requested, and 
is also applicable to public works construction so far as requirements 
of public authorities permit. 

Also I have copies of the AGC Code of Ethical Conduct, which 
was put into the record of the public hearings last year. 

Had the AGC efforts with the NECA been successful in developing 
a recommended set of bidding and awarding procedures and a satis- 
factory method of encouraging compliance with them, the AGC 
intended to invite other associations of subcontractors to develop 
similar procedures for their parts of the industry. 

In conclusion, we wish to restate our opposition to S. 848 and other 
similar bills or amendments which might be proposed to them, for 
the reason that they are contrary to the best interest of the Govern- 
ment and the public in that they 

1. Would tend to limit competition for subcontracts. 

2. Would tend to increase the cost of construction. 

3. Would add to the administrative and legal responsibilities 
and costs of the Federal Government without any benefits of 
improved quality or lower cost of construction. 

4. Would interfere with the clear-cut undivided responsibility 
of the general contractor to the Government for the execution 
of public works projects. 

5. Would not halt abuses nor accomplish the alleged purposes 
of the legislation. 

6. Would constitute Government regulation of industry prac- 
tices and business relationships, problems of which should be 
solved within the industry. 
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Therefore, on behalf of members of the Associated General Con- 
tractors of America, we respectfully request that your committees 
make unfavorable reports on this proposed legislation, and that you 
assume that responsible representatives of the industry will undertake 
within the industry the solution of such problems as may exist in 
such a manner that the public interest is best served. 

Representative Jonas. Mr. Wheeler, do you concede that the prac- 
tice of bid-shopping is current, that it is going on in this country? 

Mr. Wueever. To a certain extent, yes. 

Representative Jonas. All right. 

Mr. Wueeter. | would like to add something. 

Representative Jonas. Go ahead, sir. 

Mr. Wuee.er. | think it is on tie minor side, sir. I am very 
certain that general contractors as a whole feel responsibility to the 
low bids they get at the time of bidding. 

Representative Jonas. You may be doing that but, on the other 
hand, regardless of what you have been doing or attempting to do as 
an association, you have not eliminated or eradicated this evil of 
bid shopping, have you? 

Mr. Wuee ter. I do not know whether you would put it in the 
class of an evil or not. It is an industry situation. 

Representative Jonas. It is unethical practice, is it not? 

Mr. WHEELER. It can be considered such, but there are reasons 
why it may be necessary that what is called bid shopping be followed. 
There are certain phases to that. 

Representative Jonas. Before you go on with that, may I just 
elaborate on your statement? Start off this way: Do you conceive 
that bid shopping in the industry in which you are engaged in all of 
its phases and ramifications, particularly with reference to the mechan- 
ical specialties is an unethical practice among contractors? 

Mr. WHeeEteErR. It can be under certain circumstances, I would 
like to qualify that. 

Representative Jonas. Where is it ethical or where can it be coun- 
tenanced? 

Mr. WHEELER. I will be glad to answer any questions and I think 
maybe some remarks that I have here might bring up some of the 
things that are in your mind as to why it is almost impossible to 
determine in many instances who is the low subbidder. You almost 
have to be in this business probably to appreciate it. 

These are some comments which probably explain some of the 
things that are in your mind as a result of some testimony this 
morning. 

Competition between general contractors is exceedingly keen for the 
work coming on to the market. The general contractor cannot put 
any price he feels like in his bid for mechanical specialty work, because 
he knows that his competitors will be bidding as closely as possible. 
The general contractor may use none of the bids of subcontractors 
when he knows that the prices are not right. Sometimes we are aware 
of the fact that the prices are not right and we take a gamble cn 
putting in the price which we think is more consistent with what the 
value is there. 

That is one of the risks that the contractor takes. You say, 
“‘Why doesn’t he use what might be considered the low bid?” He 
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may not have all of the low bids or he is aware that that is not correct 
and he cannot add everything he pleases because immediately he 
puts himself out of competition. There is very keen competition. 

Now, the statement was made several tinies this morning as to 
protecting small business. There was much said about that: That 
this legislation would benefit small business. In our opinion, it will 
have exactly the opposite effect, and the bill would be of benefit to 
the larger subcontractors at the expense of the smaller subcontractors. 

If the contractor does not have ample time to evaluate a bid he 
may receive from some unknown bidder, obvioulsy a small bidder, 
he would hardly dare risk using that figure if it was considerably lower 
than the net. That man may be fined. His overhead may be less. 
A desire to build into larger operations may lower the profit he is 
figuring, and he might be a very successful operator. But he needs 
that opportunity. Large as well as small contractors have started 
small 

Representative Jonas. Your arguments are only meritorious to 
this extent, are they not: You are assuming a sort of hypothetical 
case and the situation is pragmatical. You do not state that as a fact. 

Mr. WHeever. | know it is a fact. 

Representative Jonas. You state that these occurrences may, can, 
or would take place, and yet you do not deny that there is bid shopping 
and a certain amount of evil attached to bid shopping. 

Mr. Wueever. Much has been said about bid shopping among 
general contractors. My own opinion is that this practice is de- 
creasing. Little has been said about the prevalent practice of bid 
peddling by subcontractors in which they will go to the general con- 
tractor and offer to do the work for a lower price. It takes two. If 
there is either bid shopping or bid peddling, it takes two to make a 
bargain. It is not entirely on the general contractor’s responsibility 
because unless somebody comes to him after the bids are in and 
says, ‘‘Iwill do that job for so much money, or I would like a chance to 
ehange my price,”’ and that is done commonly, the contractor, the 
general contractor could not shop that bid. It is a two-way deal. 

Representative Jonas. There are always two sides to a question if 
the question has any merits at all. Let us turn to page 1 of your 
statement where you say that you are appearing as a— 
representative of the Associated General Contractors of America, and as chair- 
man of a special committee appointed last September to study the relationships 
of general contractors and subcontractors. 

Now, the Associated General Contractors of American have a 
membership of a little in excess of 6,000 members, is that correct? 

Mr. WHEELER. Yes. 

Representative Jonas. Now, then, on page 3 for instance you say: 

The official estimates are that last year the construction industry put in place 
a new record of more than $32 billion in new construction and a record of more 
than $42 billion when maintenance and repair operations are included. 

Is it contended, when you make that statement, that a!l of this work, 
to wit, the $32 billion and the $42 billion, was done by contractors 
who belonged to the Associated General Contractor of America? 

Mr. Wueecer. No. 

Representative Jonas. There were a great many other contractors 
who do not belong wko did part of that work? 
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Mr. WHEELER. Many other subcontractors. 

Representative Jonas. And many other general contractors? 

Mr. WHEELER. Yes. 

Representative Jonas. Just how many general contractors are there 
in the country that you consider ethical or legitimate or whatever you 
call it, that do not belong to the association? 

Mr. WHEELER. Would anybody be able to answer that question? 
If vou eliminate the speculative home builder, I presume there might 
be 15,000, but in a small town if a man builds a garage he calls himself 
a general contractor. 

Representative Jonas. We are talking about contractors running 
into billions of dollars. In addition to the 6,000 members of your 
association, how many are there who do not belong to your association 
who take on contracts that cost billions? There are a great many 
others, are there not, in this country? 

Mr. WHEE LER. Let us approach it this way: The AGC membership 
probably drew from 75 to 80 percent of the entire work of the country 
other than individual housing. The payrolls of the general con- 
tractors are far in excess of any other branch or combination of 
branches. 

Representative Jonas. Let us get at it this way: The large Govern- 
ment contracts, those that are of substantial financial investment and 
responsibility, generally or usually get into the hands of those members 
who belong to the Associated General Contractors of America, is that 
correct? 

Mr. WHeeter. | would think so. 

Representative Jonas. They get the bid? 

Mr. WHEELER. They are the ones that are qualified to do it. 

Representative Jonas. The contractor who does not get it, of 
course, feels that he is qualified just as much as the fellow who gets it 
but you put emphasis on the fact that you got it and say, “Il am 
qualified.” 

Mr. WHEELER. Because the size of the operation is beyond their 
ability to handle. 

Representative Jonas. Are the members of the association the only 
contractors who are, because of their mechanical setup and skill in 
reputation, fitted to take Government contracts? Are there none that 
do not belong to the association that are equally equipped to do it? 

Mr. WHeEE.ER. There may be a few. 

Representative Jonas. All right. Let it go at that then. The 
preponderance is in favor of your side. Is that it? 

Mr. WuHeecer. That is correct, sir. You see, the general con- 
tractor represents not only his own men that he uses for domg this 
general work such as excavation, concrete mason, masonry work, 
things of that sort. He also has very closely tied in with him those 
who do structural steel, tilework, marble, and those branches in 
addition to your so-called specialty mechanical contractor. 

Representative Jonas. Well, of course, in the buildings that the 
Government constructs these days, if they are of any purport at all, 
the major work in it has to do with the electricity, plumbing, heating, 
ventilating, and specialties of that kind, and carpenter work, of course. 

Mr. Wueeter. Most of the Government work doesn’t take too 
many of those branches. The finished job such as in Washington do, 
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but when you get into a big warehouse building, large space as eco- 
nomically as possible, there is not very much of highly specialized 


mechanical branches. Wire, yes, but simplified. The specialties 
come in your finished buildings, Government buildings, office build- 
ings, commercial buildings. Of course, the Government does not 


have much of commercial buildings. There is a lot of wire in the 
heavy industrial plants, but not very much heating, ventilating, or 
air conditioning. Wiring is, of course, a big item. 

Representative Jonas. Have you finished? 

Mir. WHeever. No, | have not. 

Representative Jonas. Go ahead and finish your statement. 

Mir. Wueecer. Proponents of the bill have made a great point 
about unqualified contractors performing mechanical specialty work. 
There are actually very few general contractors who do, or would 
want to do, mechanical specialty work for which they are not properly 
equipped and experienced. I have talked with many general con- 
tractors from all parts of the country and have yet to find any who do 

r know of any who do, such work on fee contracts. 

 ahiees there are few contracts being awarded by the Federal Govern- 
ment for work in the continental United States which are on a cost- 
plus-a-fixed-fee basis. Most of the work in the Ohio area on the new 
Atomic Energy Commission is being awarded on a lump-sum basis by 
the general contractor who, in turn, acts as a management contractor 
on a cost-plus-fixed-fee basis. This is also true of Knoxville, Paducah, 
and Fernald, all Atomic Energy Commission contracts. 

The AGC has not proposed this bill. 

Great emphasis was placed on the fact that general contractors 
want to do mechanical specialty work, and I think it should not be. 
A number of States do have laws similar to this bill. 

I would like to refer you to the testimony of Mr. Clark Macomber, 
president of the B. H. Macomber Co., of Boston, on page 207 of the 
printed public hearings on similar legislation last year in which he 
described the difficulties encountered under the law in Massachusetts. 

I would like to refer you also to the statement of Mr. Allan E, 
Gifford, who was then executive secretary of the AGC of Massa- 
chusetts. He reported that under the State law: 

Litigation is frequent between general contractors and awarding authorities 
and subcontractors, and the effect of the law has been to discourage reputable 
general contractors from figuring work and submitting public works bids. 

He also listed 27 organizations, including many public bodies, which 
were opposed to legislation similar to S. 848. 

The oe House of the Tennessee Legislature also recently has 
rejected a bill (senate bill 236) which is similar to S. 848. 

As to school boards, the statement was made earlier that it was the 
general practice for school boards and other public agencies to require 
naming of subcontractors in a manner simnilen to this legislation. I 
believe it would be more exact to say that some, but substantially 
less than a majority, of such agencies, have that requirement. 

As to profits, earlier it was indicated that general contractors 
opposed the bill because it would require them to disclose their 
profits on a contract. The bill in no way would require a general 
contractor to reveal his profits—it simply would require him to 
name his subcontractors and the amounts of their bids—so I do not 
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believe that this is an accurate statement of the objection of general 
contractors. 

_ As to North Carolina, reference has been made to the action of the 
Carolinas branch of the AGC and other groups in South Carolina in 
asking that bidders name their subcontractors. It should be pointed 
out that this was agreed to by the general contractors as an experi- 
ment as a substitute for State legislation. 

As to California, reference also has been made to the cooperation 
between general contractors and subcontractors in California. This 
is one example of how local groups are working together to solve their 
mutual problems without resort to legislation. 

The reason for late bids—this is a very primary point. As to the 
reason for bids being submitted to the general contractor only shortly 
before he must file his bid is that the subcontractors likewise have 
their difficulties in preparing their estimates and do not want to dis- 
close their figures and take the risk that somehow their competitors 
may learn their prices. As a large mechanical contractor said, they 
are prone to do some of the same practices that they are criticizing 
the general contractor for but if they shop their bids, their low bids 
for heavy equipment afterward, after they get a job, they are apt to 
call it smart buying. There is no control on the mechanical subcon- 
tractor as to his buying of large items, switchboard gear, motors, 
compressors. 

He is free. And they are a very sizable part of the bids. He is free 
to shop as he pleases afterwards. The bill does not touch that. It 
just touches his sub-subcontractors. 

Reference has been made to a lack of willingness on the part of the 
AGC to cooperate in the solution of industry problems. 

Quite the reverse is true. The AGC has not told its members and 
chapters not to cooperate with subcontractors locally. It has adopted 
motions to encourage cooperation. 

The AGC offer to the National Electric Contractors Association to 
work together to help solve our problems still stands. 

We believe that there can be effective steps taken by the industry 
to curb the practices of which the subcontractors complain, and we 
believe that it can be done openly and legally. 

For the record I would like to submit a copy of a letter which was 
sent to local chapters of specialty contractor organizations by the 
liaison committee of the Mechanical Specialty Contracting Industries 
dated November 18, 1952. 

Representative Jonas. If you have the letter, it may be incorporated 
into the record. 

(The letter referred to follows:) 

MECHANICAL SPECIALTY CONTRACTING INDUSTRIES, 
November 18, 1952. 
Action memo. 
To All Managers and Executive Secretaries cf Chapters, Stale and Local Associations 
of the NAMP, NECA, and HPACCNA: 

GENTLEMEN: Meeting with the AGC: Attached to this action memo is a press 
release reporting the circumstances of a meeting held on November 11 at Wash- 
ington between a special committee of NECA and a special committee of the AGC. 
This was not a meeting of a ‘Joint cooperative committee” as the AGC attempted 
to describe it. NECA rejected attempts to set up any formal machinery that 
might be used by the AGC to create the impression that industry evils could or 
were being cured by industry cooperation. The other mechanical specialty co: 
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tracting associations cooperating with NECA through the liason committee were 
not invited to this meeting, but NECA kept the headquarters of these groups 
informed at every stage. 

Local AGC meetings: What the AGC is doing suggests that the AGC maneuver 
with NECA is a part of a nationwide effort by the AGC to: (1) Divert our efforts 
from pressing for enactment of 8. 2907; (2) create an impression in Congress that 
the matters can and are being settled by industry cooperation and thus do not 
require legislation. 

These efforts are being made on both the national and local levels. 

The liaison committee suggests that local chapter, association and State liaison 
committees study carefully the background, record and action taken in the 
NECA-AGC meeting as a pattern for dealing with any and all approaches from 
the AG(¢ chapters at the local level. That is 

1. Do not agree to any permanent joint cooperative committee arrange- 
ment. 

2. Agree to meet with them provided they present you in writing a definite 
plan to correct evils of bid shopping, bid peddling and monopolistic trends in 
cost-plus-fee contracting. 

3. Do not agree to any statement or resolution or anv action that states 
or infers that these evils can be cured or curbed by action other than legislation 
in respect to public works 

This drive for “cooperative action”? may be a major AGC pre-Congress maneu- 
ver to defeat us. Be wary. Be alert. Report developments to this office. At 
this moment we have the opposition off balance. He is worried. 

Bill numbers: When our fair-bidding legislation is reintroduced in Congress it 
will get a new number in both House and Senate. No longer will it be 8. 2907 
and any of the eight House numbers assigned in the 82d Congress. It probably 
will have a much lower number. So when talking about 8. 2907, bear this pros- 
pective change in mind, 

Architect cooperation: Excellent progress is being made in some areas by State 
liaison groups to get architects to adopt the provisions of 8S. 2907 in their bid con- 
ditions on private work. That is, the owner with the architect as his agent, re- 
quires the naming of subcontractors and their price with any savings resulting 
from deviations going to the owner. Now is the time to discuss this with your 
local arehitects and sell them on doing this. 

Time for action: The intervening 6 weeks before the 83d Congress convenes 
provide excellent opportunities for effective action on the home grounds of your 
Senators and Representatives to Congress. What you do in this period is funda- 
mental to the success of the important legislative program of the liaison commit- 
tee. Here is a checklist as a guide: 

1. Know your program. The three national associations in the liaison 
committee are definitely committed to enactment of a fair bidding procedure 
bill along the lines of 8. 2907 during the 83d Congress. 

2. Form local and State liaison committees of mechanical specialty con- 
tractors and appoint a director or secretary who will be your official contact 
with this office. 

3. Make it a point to visit your Senators and your Congressman or Con- 
gressmen, congratulate them for their victory, if they were in contests this 
year, and tell them of your strong interest in 8. 2907, and press for their 
support. 

+. Make it a point that each one of your members make a similar contact 
with his Senators and Congressman. 

5. Arrange luncheon or dinner meetings between chapter, local association, 
and/or a liaison committee with Senators and Congressmen and stress your 
joint interest, explain the bill, fill them in on all background, and press for their 
commitment. 

Plan such group meetings carefully. See that your discussion leader is fully 
informed. Do not take things for granted, such as that your Senator or Congress- 
man knows all about the subject. Chances are that he doesn’t. Lay out the 
facts positively and simply. The main object, however, is to establish a contact, 
a personal relationship so that when your man gets back to Washington and you 
wire, write, or phone him, the contact will have meaning and a direct personal 
touch. Take occasion to tell! your Congressman about your organization and 
what it stands for and who are in it. 

6. Let this office know about such meetings—a brief report saying who 
met with, how many, and any result, particularly the Congressman’s reaction 
to our bill. 
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The election: With only one exception candidates for reelection to Congress 
who were authors or leaders in the attempt to enact S. 2907 at the 82d Congress 
were returned to their posts. Some of them won thumping victories contrary to 
both national and local trends. Some of them made prominent campaign use 
of their support of S. 2907. Particularly was this true of Senator Harley M 
Kilgore, Democrat, West Virginia. He led his ticket in his State and survived 
the GOP landslide. One of the strong champions of the bill in the House, Repre- 
sentative Henry Jackson, Democrat, Washington, was elected Senator from his 
State. \lso elected were Senator Dennis Chavez, Democrat, New Mexico; 
Representative Percy Priest, Democrat. Tennessee; Representative Edgar A 
Jonas, Republican, Illinois; Representative William E. Miller, Republican, New 
York; Representative Frank Shelley, Democrat, California; Representative 
Thomas J. Lane, Democrat, Massachusetts; Representative Angier Goodwin, 
Republican, Massachusetts; Representative Harold Donohue, Democrat, Massa- 
chusetts; Representative John McCormack, Democrat, Massachusetts. Only 
one strong supporter, Representative Frank Havenner, Democrat, California, was 
defeated and this bill was not a factor in his contest. Allin all the election results 
were very satisfactory insofar as 8. 2907 is concerned on Capitol Hill. Tentative 
organizational plans in Congress also are most satisfactory from our standpoint 

Kilgore speech: Enclosed with this memo is the text of an address by Senator 
Harley M. Kilgore, of West Virginia at the NECA annual luncheon held in 
Chicago on October 8. Here is plenty of ammunition to use in talks with your 
Senators and Congressmen. 

Bid shopping examples: Reports indicate that bid shopping and peddling is 
even worse today than last year. We need examples of these instances occurring 
since June 1952. Get all the facts. Be sure of the facts. Send the report to this 
office. 

Sincerely, 
Georce B. Roscer, 
Secretary, the liaison committee of the Mechanical Specialty Contracting 
Industries. 


Mr. WnHeeter. With respect to meeting with local AGC chapters 


the letter stated: 

1. Do not agree to any permanent “‘joint cooperative committee” arrangement. 

2. Agree to meet with them provided they present you in writing a definite 
plan to correct evils of bid shopping, bid peddling and monopolistie trends in 
cost-plus-fee contracting. 

3. Do not agree to any statement or resolution or any action that states or 
infers that these evils can be cured or curbed by action other than legislation in 
respect to public works. 

This drive for ‘‘cooperative action’? may be a major AGC pre-Congress maneu- 
ver to defeat us. Be wary. Be alert. Report developments to this office. At 
the moment we have the opposition off balance. He is worried. 

Representative Jonas. Have you finished your statement, Mr. 
Wheeler? 

Mr. Wueeter. Yes. There is one thought that I had that I 
wanted to add. Senator Langer this morning or this afternoon asked 
what would happen if it was found that a subcontractor was not able 
to accept the responsibility of his bid. The answer was that the 
general contractor could then submit one of the other subcontracts, 
substitute them. That could be done providing that that other 
subcontractor was listed in somebody's bid, in one of the other general 
contractor’s bids at the time of bidding. If he were hired, probably 
he would not be listed. I do not know what would happen in that 
case, but the bill says that if his bid was listed by one of the bidders 
then he could substitute his bid with the thought that if his bid were 
lower than the difference in the amounts should be given as a credit 
to the Government. 

Senator Langer said: 


Suppose his bid is higher or supposing he will not take it at that same low bid? 
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Then the general contractor, of course, is stuck. It is sort of 
one-way track there. 

Senator Kitcore (presiding). Are there any further questions? 

Representative Jonas. 1 have no more questions, Mr. Chairman. 

Senator Kingorr. You did not finish up with what you were just 
about to say. What was your solution to that? 

Mr. Wueeter. Of what? 

Senator Kircore. That thing you raised about the low-bidding sub- 
contractor. 

Mr. Wuee er. I say that you have got contractors boxed, I think, 
in that bill. We as not think that the bill should be passed, of course. 

Senator Kiicore. | pee that you do not, but the point that I 
am getting at is this: If a general contractor is a good general con- 
tractor, is he not pretty sure that the subcontractors on which he 
bases his bid are capab le of supplying him before he risks his own 
credit in putting in a bid? 

Mr. Wueeter. Much as you may be surprised, many times he is 
not. This is really a risky business. Some people call it gambling, 
but it is not quite the same as putting your chips on a wheel. Com- 
petition forces him to stay in the running or he may as well not bid. 
He cannot add contingencies and still hope to be low. 

Representative Jonas. You are talking now of whom, the general 
contractor? 

Mr. Wueever. He will get a bid over the telephone from someone 
he has never heard of in some other part of the country. It might be 
$100,000 or $50,000 lower. He says, ‘How responsible is it?” He 
hates to pass up the $100,000 or whatever the differential is, because 
he is afraid someone else is using it. Yet he knows he is taking a risk 
in using it. 

Supposing he uses this bid and it is clear cut that he is low. Then 
he calls him in and finds that the fellow has $15,000 worth of capital 
to do a $1,500,000 job. His experience is new and short. He hasn’t 
the organization. He cannot fulfill the requirements of the time sched- 
ule, So he cannot use him. 

He has no time to evaluate that party or that bid to that extent. 
A man cannot even get a bond before the bidding because the bids 
come in in the last few hours. Another thing is that if you get a bid 
maybe 2 days earlier, they may call you an hour or an hour and a half 
beforehand and say, “Revise my bid downward,” because they have 
learned that somebody else is using a lower figure and they want to 
stay in the picture. The general contractor has many, many risks. 

Senator Kinrcore. Are we not getting into the very evil that we 
are talking about? That is bid shoppmg at the general level if the 
contracting agency lets him revise his bid downward. 

Mr. Wueeter. Before the bids are opened, he is subject to addi- 
tions or corrections, and it is perfectly proper. If he finds that a 
subcontractor, after he has taken a job is unable to qualify, does not 
have the background or resources or organization, is so busy with 
other work that he cannot put a reasonably good organization in to 
hold the schedule and that he may be under very heavy penalty in 
meeting that schedule, he then has to talk to someone else. That 
cannot be done beforehand. I am telling you frankly. 

The subcontractor may say, “I will get you your bids 24 hours in 
advance,” but he still is subject to getting from his big suppliers 
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General Electric, Westinghouse, people like that, compressors or any 
of the big equipment. 

He is subject to getting those bids in time to allow him to get his 
bid together and, frankly, he has a problem. They have told us 
many, many times and we know it. 

Finally, he gets his bid over the telephone and he has no time to 
look at it. We have had it happen where we thought we had this or 
that included and, when we got the job later, they said, “I didn’t 
include that at all.” 

Representative Jonas. Under the system in which you operate 
presently without this law, is there no element of risk involved? 

Mr. WuHeeter. Tremendous risk, but the Government or owner 
> , gets the benefit. 

Representative Jonas. The Government gets the benefit of the 
risks you take in preparing your overall general contractor’s bids? 

i Mr. Wueewer. They do. 
Representative Jonas. If this law were passed, would that mitigate 
against the Government? 

Mr. WHEELER. Very definitely, I think it would because the gen- 
eral contractor has no chance to get himself on the spot. He has to 
play it safer. The subcontractor has to do the same thing because 
he may have 10 subcontractors. Can you imagine getting those 
names in from the subcontractors in time for the general contractor 
to take them and still list them if he has not listed them? 

Representative Jonas. If the general contractor had to comply 
with the letter of this law, he would set up a procedure whereby he 
would notify all of the subcontractors in time, and set a deadline. 
Now, you do not have to do it. 

You give a dummy list of your subcontractors and, if you do not 
feel that is the fellow you want to give the contract to, someone goes 
and shops it somewhere else. If you have this law enforced, you 
write and say, “I have to have your answer by such and such a day.” 
You would not wait for this 24-hour deadline or whatever you 
characterize it as. 

Mr. WHEE ER. He doesn’t have to list his bidders now. Second, 
he is given a very limited time to get his bid ready. 

Representative Jonas. Who is given a limited time? 

y fF , Mr. WuHeeter. The general contractor. 

Representative Jonas. As conditions exist now? 

Mr. Wueeter. As they exist, he is given sometimes 2 weeks to get 
a bid ready, sometimes a week; 2 weeks, 3 weeks. If it is a large job, 
he might be given 4 weeks He has a limited number of sets of plans 
that he can use. His mechanical people want the plans. They can- 
not get a figure because they have no access to the plans. They, in 
turn, need those plans to get to their sub-subcontractors, or their 
buying suppliers. 

Representative Jonas. Well, all right. Just stop for a moment. 
Assume that you are working on the old plan as you are doing now. 
If you are the general contractor, vou have to go to the Government 
and give them an overall figure of what you are going to take the 
contract for. 

Mr. WHEELER. You are not walking in blindly. You confer with 
the subcontractors if you cannot do the mechanical work yourself to 
find out what they are bidding. That takes time. That takes a lot of 
time. 
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Representative Jonas. If this general contractor only has 2 weeks, 
then within 2 weeks you have to get the answer from all these sub- 
contractors, do you not? 

Mr. Wueever. Richt. 

Representative JON AS. What is the difference between that and 
the plan that we have under this bill? 


Mr. Wreerter. The problem there, Congressman, is this: He does 
not get that bid until the last minute. He has not time to evaiuate tt 
beforehand because he does not vet it because they have no time to 


vive it to him. 
Representative Jonas. You are talking about present conditions? 


Mr. Wuee.ter. Yes, and the same thing applies to the bill. 


Senator Kitcore. Do you mean to tell me then that the present 
general contractor on a big contract comes in there without any 
assurance that any of the subcontractors on whom he has based his 
bids are going to be able to carry through? 

Mr. Wuee er. | did not say that. I said some of them or an 
individual one. He may get what looks like an attractive bid in 
price. 

Senator Kitcore. He is not sure. All right, then. Suppose all 


of them fail? Where is he then? 
Mr. Wueeter. Well, he probably just says, “That is too much risk 


to assume,” if it runs into inieas of dollars. Of course, they do not 


| do that 

Senator Kitcorr. What is he going to do? 

Mr. Wueever. He has to use his judgment, plus a risk. 

Senator Kitcore. What is the percentage of risk that he figures? 


Mr. Wueewver. | do not know what it is now. 
Senator Kitcore. We used to figure 10 percent. What is figured 


now? I have dealt with contractors. 

Mr. Wueever. I think that almost any contractor you could talk 
with would be happy if he thought that he could add 10 percent to his 
bid. He does not get it. He does not dare to ask that. He might 
just as vell save his time. 

Senator Kitcore. What happens then if his men that have given 
estimates fail to come through? Then he has to go out and hunt up 
somebody to take their places, is that right? 

Mr. Wueeter. That is right. 

Senator KitGorr. Suppose the people he gets come through with 
higher estimates? Where is he then? 

Mr. Wueeter. He is stuck, and that has happened. 

Senator Kiicore. It possibly has. Now, I am talking common 
horsesense. We know that one reason for this crowded time is pos- 
sibly not proper preparation on the part of the contracting agencies. 
They suddenly decide to do things in too much of a hurry. We see 
that because we have to appropriate the money to im the bills and, 
as a member of the Appropriations Committee, I get disgusted with 
the 2-week or 3-week time on big contracts. I know how much of 
a job it is to estimate a big contract and I know that we do not get 
fair value received for our dollars when we crowd the contract. 

If we enact a law and get a procedure in here so that the sub- 
contractor knows that he is getting a fair deal and is not going to be 
shopped around and he can make a fair contract, and the contractor 
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gets it in time to make an investigation to see if he is financially 
solvent, is it not true that that would be better? 

Mr. WuHeever. Time would be better but we have never had 
and I do not suppose we ever will get it. 

Senator Kireore. You used to get it 30 years ago. 

Mr. Wuee.er. I remember 30 years ago, too 

Senator Kitrcore. You used to get 60 days minimum on your esti- 
mates and you used to submit them to your subcontractors 30 days in 
advance and require a 10-day deadline. 

Mr. WuHeEE.ER. Is that so? That must have been a great day. 

The common complaint that they can’t get the bids ready and they 
are crowded, we push and push and a We have to get the bid in 
in a certain legal form by a certain hour or it is of no consequence. 

Senator Kitcorn. Off the record. 

(Discussion was continued off the record.) 

Mr. Wueever. You might wonder why under the activity that this 
country has e njoyed the past few years, this last year, even now, why 
there should be 15 and 20 bidders on a general contract. 

The other day we went over 25 and I told the bovs in the office, 
“Let’s pass out of this.”’ 

Mr. Jonas. In these lump-sum contracts when a contractor sends 
in a bid on a lump-sum he does not disclose the subcontractors in 
that. 

When you get up your specifications and you get the contract 
whipped into shape so it has validity, you set up who your sub- 
contractors are, don’t you? You disclose them? 

Mr. Wuereter. Frequently the architect requests 

Mr. Jonas. I am talking about doesn’t the Government require 
you to do that? 

Mr. Wuewuer. Yes; it is the same as the owner. You submit a 
list of bidders for final approval but they are not interested in the 
amount. They want to know if they are good. 

Mr. Fotey. How about the terms of the contract? 

Mr. Wueeter. Set by the Government. The Government is 
not interested in terms of the general contractors’ contract with its 
subcontractors. 

They hold the general contractor responsible for everything. 
He has to take all the burden, if there is any weakness down the line 
he has to fill the gap. He contracts to build for a certain amount of 
money a certain project to the satisfaction and approval of the 
Government or any owner. 

Mr. Jonas. That would be the case under this bill, would it not? 

Mr. Wueeter. You are limiting the contractors in their ability 
to pass judgment. You are asking the contractor to do something 
which is almost impossible. 

Mr. Fotrey. What should happen in the event the Government 
rejected a subcontractor? 

Mr. WuHereEtER. They have to satisfy you that, if you are sub- 
mitting someone who is not qualifie »d to do the work properly, if 
that subcontractor had a bad record with the Government, doing 
poor work they would not approve him. 

Mr. Fotrey. So you people then make sure you are not dealing 
with an irresponsible person? 
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Mr. Wueeter. You will take a certain risk with a certain type of 
contractor. If they are young, coming along and show aggressive 
action, and you think they can do it, you question it but you are 
willing for the difference in price to pak that. You do it with your 
money, you are taking the gamble but the Government is not in- 
terested. 

They tell the general contractor this is what we want. If this 
contractor found it not profitable to take a risk he would go to 
higher bids. 

Senator Kitcore. If you have to pick your substitute subcontractor 
from a list of subcontractors who have bid on that particular job, 
doesn’t that make more subcontractors come in and tender bids 
whether they tender them to the general contractor, that particular 
one, or not, in order that they may get their names in the pot and 
have a chance on the job? Don’t you find that? 

Mr. Wueeter. You mean should they not be able to use the low 
bidder? 

Senator Kircore. Should your low bidder fail to comply then you 
ean pick from anybody who bid with any general contractor on that 
job. 

Wouldn’t that tend to make your subcontractors who are 
available 

Mr. Wueever. I would like to add something. That would be 
true if that subcontractor happened to be low with some general con- 
tractor and he listed him. 

If that subcontractor was not listed by a general contractor he could 
not use him. The only ones you can offer as a substitute is a sub- 
contractor who happens to have been listed by one of the general con- 
tractors. Not all the bidders, not all the subcontractors are listed. 

Naturally each contractor would list just one. Most likely they 
would come together on what looked to them like the low bidder or 
those that are close. But it is hard to determine who is low bidder 
because of the qualifications put in the bid. There this one says, “I 
am not including excavation or foundation or trench work.” This 
one says, “I am not including this.”” You have to evaluate in con- 
sidering his bid what does it take to complete that bid, to fulfill that 
particular specification? There is where the general contractor has 
to use his judgment. 

He does not know half the time. You come to alternates, when a 
number of alternates are asked on the job I have seen what looked to 
you like the low bidder switch three times depending on which alternate 
is low. 

Mr. Jonas. I think in your remarks at the early stage of your report 
here, you call to our attention the fact that your association has a code 
of ethics. 

Mr. Wueeter. That is right. 

Mr. Jonas. And I presume that code of ethics also aims at the 
eradication of bid shopping or at least you are not in favor of it? 

Mr. Wueever. Our code of ethics wants contractors to be respon- 
sible to their recognized low bidder. 

Mr. Jonas. What does your code of ethics provide with reference 
to bid shopping? Maybe we can get that down to an abstract question 
that can be answered by an explanation of some kind. 

Mr. Wueeter. Would you like me to read you from the book? 
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Mr. Jonas. Is it involved? That probably would be enlightening 
to see what their code of ethics is. 

Senator Kiircore. Could we get the code of ethics for the record? 

Mr. Wueever. These are on file. 

Mr. Jonas. Does that provide some penalty or some punitive 
action relative to bid shopping? 

Mr. Wuee er. There can be no monetary penalty. I do not 
know who would impose it. 

Mr. Jonas. Assuming you can’t fine a man $100, what is the punish- 
ment? What do you do to the contractor? 

Mr. Wuee ter. | try to exercise contro] over him or change his 
habits or his ways and he can be brought before a hearing. 

Mr. Jonas. All right. 

Then what happens if he is brought before a hearing and you prove 
he is bid shopping? 

Mr. WHeeter. You hope you can correct it. 

Mr. Jonas. Assuming he says “I do not want to be reformed” 
and goes on? 

Mr. Wuerter. You probably would dismiss him from membership. 
You can’t legislate ethics. 

Mr. Jonas. You can’t legislate ethics? 

Mr. WHEELER. You can elevate them. 

Mr. Jonas. It has been shown, I think you conceded it, that there 
is a certain evil that can be attributed to bid shopping. Your code 
of ethics at the present time does not cure it, otherwise it would be 
eliminated. . 

If you cannot cure it through a closely knit organization like you 
have there must be other recourse and isn’t this the only recourse? 

Mr. Wueeter. No. 

Mr. Jonas. Evidenced by this law? 

Mr. Wueeter. You can still have many back-door agreements. 

Mr. Jonas. You cannot make the law perfect. There is no question 
about that but isn’t this one means toward an end? 

Mr. WuHee ter. No. 

Mr. Jonas. You give us your solution. 

Mr. Wuee er. I don’t know as I have that solution. We should 
elevate our own industry. 

Mr. Jonas. Then you are getting back again to making a man think 
along your terms and so to speak, to get contractors’ religion. 

Mr. WHEELER. Many cases there is a question of whether it is 
ethical or not in trying to evaluate these bids. You get to fine points. 
There is no clear line of distinction in some instances. 

We have a very simple bid up 

Senator Kircorr. May I ask you this. Isn’t this a fact that the 
code of ethics with respect to subcontractors requires that first proposal 
should not be invited from anyone who is known to be unqualified to 
perform the proposed work or to render the proper service? Isn’t that 
right, part of it? 

Mr. WHEELER. Yes, sir. 

Senator Kiicore. How about the unknown who calls up on the 
telephone that you know nothing about? That does not include him, 
does 1t? 

Mr. Wuee ter. His bid comes in. What would you do with it, 
Senator? 
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Senator Kincore. I am getting your interpretation. 

Mr. Warrier. You may not have invited him but he sends you 
his bid and it looks rood. 

Senator Kincorr. Then, No. 2. The figures of one competitor 
shall not be made known to another before the award of the sub- 
contract nor should they be used by the contractor to secure a lower 
proposal from another bidder? Isn’t that part of it? 

Mr. WHEELER. Yes, sir. 

Senator Kincors. Isn’t that one of the very things complained of 
right now? 

No. 3. Contract should preferably be awarded to the lowest bidder 
if he is qualified to perform the contract. 

If the award is made to another it should be at the amount of the 
latter’s bid. 

It should not be awarded to another man when you get his bid down. 

No. 4. In no case should the low bidder be led to believe that a 
lower bid than his had been received. 

We had complaints of that at hearings last year. That those last 
two have been violated. Isn’t that the code of ethics? 

Mr. WHeEr.er. Let me cite you a case. 

Suppose a general contractor has a very good standing with his 
subcontractors, has treated them fairly and he has helped them and 
cooperated with them and made it possible for them to make a profit. 
They may feel they want to give that particular contractor a prefer- 
ential bid. That is quite in order and maybe they can operate with a 
contractor, maybe 5 percent less than others, one who may drag the 
job. 

Suppose the general contractor had that preferential bid but the 
competitors of this special contractor, we will say, did not know of 
that. ‘They looked around, maybe checked with other contractors 
and found they were low, with all the other contractors, and they 
charged you with having shopped the bid. 

They come into your office and say, “We were low, we checked 
with all the other contractors and we were low. You tell us we were 
not low, we do not believe you.”’ That happens occasionally. 

[ remember one time it took 10 years for a contractor to come to 
the realization we were honest with him because somebody gave a 
preferential figure. 

It happened with a large structural steel company, he had checked 
with most general contractors and found he was low. He thougbt 
we were playing unfair with him. 

But fortunately this contractor he gave the job to had given that 
same bid to another large contractor and when he learned it was 
referred back to this subcontractor and he found we were right. 

You can get wrong impressions. 

Senator Kincore. To answer that thing, you said awhile ago about 
only the low bidder would be listed, would it improve the bill to 
state that the general contractor should furnish a list of all bidders 
that had filed bids with them and the amounts of the bids? 

Mr. Wuee.er. I said earlier, frequently the general contractor 
himself does not know who is his low bidder. 

[ am saying it as honestly as I can say anything, because of the 
ramifications of the bids. The substitutions, the omissions, the 
qualifications that are put into a bid. They are not always just 
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clean-cut—here is so much money to do this specification. The 
specification may be ambiguous. They have to interpret them. The 
general contractor finally has to take the risk when he puts a bid in. 
He cannot play it safe. He has to take some risk. All of which the 
Government gets the advanta of. 

You are talking about a ne ; inbrboute line of business where a 
general contractor will be using 20 or 25 subcontractors. 

If he does not deal fairly with them they will take care of him 
shortly and not continue to give him good bids. 

The next thing is unless they come around and peddle their bids to 

ou afterward and ask for a right to change their bid or meet compe- 
tition, and many of them do that, it is a two-way operation. 

Senator Kingorr. Then really what happens when a general 
contractor bids under the conditions vou have talked about he is not 
aking a calculated risk on his bid; he is taking an uncalculated risk 
if he can’t even estimate what he is going to get out of the bid from 
XYZ Co. for the electrical work, how much other work he is going to 
have to let out, how on earth can he figure the total sum of his contract? 

Mr. WuHeeter. Well, fortunately he does not have to go to every 
branch or does not guess every branch wrong or he would be out of 
busimess, too. 

Senator Kitcors. I never understood that the contracting game 
was guesswork. 

Mr. WHEELER. I wish it were not. You wonder why a fellow stays 
in this business if you were in it awhile. 

That applies to the specialty contractors, too. 

Senator Kricors. I wonder how they stay in it. 

Mr. Wueecer. When you deal with labor, shortage of materials 

unable to get materials—weather, these various problems, that is 
where ulcers come from. 

Senator Kricore. I know about the question of an act of God 
and public enemies and everything else which has to be taken into 
consideration but I can’t see how some of the contractors with the 
enormous amount of mechanical work that goes into it, how any 
general contractor under the conditions described by you can ever 
hope to get a bid in in which he can even feel halfway safe. 

Mr. Wuee.er. He does not feel too safe until the bids are in and 
he has been substantiated by other bids fairly close. 

Senator Kincore. Isn’t this a perfect illustration of the ancient 
adage that “Haste makes waste’’? 

In other words, in the long run, if the question is how the con- 
tractors stay in business, the answer is, they stay in business because 
the contractors are profitable enough to offset all their mistakes, 
isn’t that correct? 

Mr. WHEELER. Some of the risks they take. Sometimes they go 
the other direction and you get breaks. 

There are those private contractors, you speak about the Gov- 
ernment giving more time—there are private contractors who take 
time in making estimates, those are being pushed on to you, so you 
try to bid as much as you can, and you bid in 2 weeks and 3 weeks 
and you do not get to this other one until the last moment anyway. 

You are always crowded getting an estimate out. If you have a 
lot of time to start with there are other jobs that are in a hurry that 
are forced onto you. 
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Mr. Couutns. Is it impossible to set up a definite time to receive 
bids from your subcontractors? 

Mr. Wueeter. It is not impossible but the question is, do you 
want to set up a time? If you refuse to take a bid that did not come 
in to you until 48 hours before your bid was going in you might lose 
the very best bids that you need. 

And you dare not set that time. We do tell them we want them 
in a certain time but they know we will take them until the last 
moment because we need them. 1 do not think they are holding 
out on us as a whole. 

There are some that do not want to give out a good bid too early 
for the fear some contractor, friendly to the competitor, might pass 
it to the competitor. 

Senator Kitcorn. That was the testimony last summer, that that 
is Why vou could not get bids in in time. 

Mr. Wuerver. The problem is they can’t get them ready. They 
have, maybe a dozen contracts, subcontracts, they can’t get in, 

They have these big suppliers to get their equipment bids from and 
they do not get them until the Jast moment. 

[ have never seen it any different. 

Senator Kitcorr. Anything else? 

Mr. Jonas. Nothing, sir. 

Senator Kitcore. Thank you very much. 

Mr. Couurns. Mr. John Hayes, counsel for the Associated General 
Contractors of America. 


STATEMENT OF JOHN C, HAYES, COUNSEL FOR THE ASSOCIATED 
GENERAL CONTRACTORS OF AMERICA, INC., WASHINGTON, 
D. C. 


Mr. Hayes. Mr. Chairman, my name is John C. Hayes. I appear 
before you as counsel for the Associated General Contractors of 
America, Inc. 

May I be permitted to read a prepared statement? 

Senator Kitcors. Certainly. 

Mr. Hayes. Once again Congress is asked to impose artificial 
restrictions on this American system of free enterprise by attempting to 
legislate business ethics and morals. This is the sum and substance 
of S. 848. 

Senator Kincorr. Now then, do you interpret S. 848 as applying 
to all contracts of all kinds with private business as well as the 
Government? 

Mr. Hayes. No, Mr. Chairman. I put private in there. That is 
a stenographie error. 

It applies only to your Federal contracts. 

Senator Kitcore. That is all. I want to make dead sure we did 
not have any wrong idea. 

Mr. Hayus. While the restraints imposed by S. 848 are arbitrarily 
limited to general contractors bidding on Federal projects, and do not 
apply at all to other members of the construction industry, it must not 
be overlooked that construction in 1951 was the largest industry in 
the United States. If trade practices in one segment of this immense 
and complex industry are to be restricted for the benefit of another 
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segment, it is evident that S. 848 is merely the forerunner of later 
demands on Congress for similar and further-reaching legislation. 

The bidding practice complained of by the sponsors of S. 848 may 
or may not be unfair, depending upon the circumstances involved. 
In fact, the present bidding procedure affords the executive agencies 
the best and only protection against skyrocketing prices. 

Few, if any, facts have been presented to show that the harmful 
effects of this practice overshadow its benefits. 

Likewise, there is little evidence as to how prevalent the harmful 
effects of this practice may be or that such harmful effects are on the 
increase. Certainly there is nothing new about the praetice itself. 
S. 848 could afford greater opportunity for collusion, cause curtail- 
ment of competition, and create discrimination in bidding to certain 
general contractors. 

It has been stressed that the existing bidding practice is contrary 
to the trade practice rules promulzated by the Federal Trade Com- 
mission for the electrical contracting industry. This is not borne 
out by a statement released by the Commission, dated November 28, 
1931, wherein the rule adopted by the electrical contractmg industry 
with reference to the bidding practice which now forms the basis of 
S. 848 was accepted by the Commission merely as an expression of the 
trade by the electrical contracting industry. 

It is significant to note that therein, as now, the electrical con- 
tracting industry’s expression with reference to the bidding practice 
was directed against the general contractor, instead of agaimst the 
members of its own industry especially as there could be no basis for 
complaint unless a me smber of the electrical contracting industry 
participated. In order that this committee be not mislead the Federal 
Trade Commission should be called upon for its opinion as to whether 
the bidding practice, such as proposed in 3S. 848, is not contrary to 
the spirit of the antitrust laws. 

Further, inasmuch as this expression of ethics was accepted more 
than 20 years ago, would the Federal Trade Commission give any 
recognition to such proposal if it were submitted today? 

Likewise, under the National Recovery Administration, certain of 
the construction industry codes contained similar bidding practice 
provisions. The failure of both of these efforts should indicate the 
difficulty of legislating business ethics and morals for the industry, 
especially where it is premised on a trade practice that may be either 
very desirable or very unfair, depending on the facts involved. 

When the National Recovery Act was held unconstitutional by the 
Supreme Court in 1935 (Se heeter v. U. S., 295 U.S. 533), despite the 
national emergency that had caused its enactment, the Court’s opinion 
stated, in part: 

What are ‘unfair methods of — tition” are thus to be determined in par- 
ticular instances, upon evidence, in the light of particular competitive conditions 
and of what is found to be a specific and substantial public interest. 

A study of the provisions of 5. 848 causes serious doubt as to the 
constitutionality of the proposed legislation. 

The Supreme Court of the United States has decided that there are 
limits to the power to create a fictitious status under the guise of a 
supposed necessity; also, that 

The test of validity in respect of due process of law is whether the means 
adopted is appropriate to the end * * *. But if the means aie unnecessary and 
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inappropriate to the proposed end, are unreasonably harsh or oppressive, when 

viewed in the light of the expected benefit, 01 arbitrarily ignore rec yenized rights 

to enjoy or to convey individual property, the guaranty of due process is infringed 
Helvering v. City Bank-Farmers Trust Co., 296 U. 5. 90). 

In the light of these decisions, it is difficult to see the necessity 
for legislation involving a trade practice that may or may not be 
unfair and which does not by the widest stretch of the imagination 
involve a national crisis or emergency or substantial public interest. 
As to whether the means adopted are inappropriate, unreasonably 
harsh, and oppressive, it is only necessary to read the proposed bill 
to be convinced. 

Sections 2 (a) and 5 (4) of the proposed legislation insure the 
elimination of the vast majority of general contractors as competitors 
‘n the mechanical specialty field. Only general contractors now 
customarily performing mechanical specialty work and who do not 
subcontract this work would qualify, provided the other conditions 
set forth in section 5 (4) are met. 

Section 2 (a) and 5 (5) make it dificult, if not impossible, for a 
newcomer to the mechanical contracting field, as well as for the small 
mechanical contractor, to qualify for work, because of the restrictions 
imposed. 

Sections 3 (a) through (i) would put firms in the mechanical specialty 
field in a preferred position, well protected from buyer-seller competi- 
tion. The provisions relating to the naming of mechanical subcon- 
tractors, to prices, and to how substitutions can be made all serve the 
desired objective of the mechanical specialty groups sponsoring this 
legislation, to the detriment of the Government and the general 
contractor. It would serve to reduce bidding on Federal projects. 

The provisions are unreasonably harsh and oppressive and bear 
little relationship to the bidding practice forming the basis of 5. 848. 
[t is more nearly an effort in the direction of the creation of a monopoly 
within the large mechanical specialty groups. 

S. 848 negates the right to pursue a business of one’s own choice. 
It may be likened to the feudal guild system, under which pro- 
prietors and workers alike were frozen in their past trades, and against 
which, in particular, the liberties cuaranteed in our Federal and 
State constitutions were directed. The Supreme Court of the United 
States has ruled that legislative abridgement of freedom to engage 
‘n lawful business is justified only by exceptional circumstances 
(Southwest Utility Ice Co. v. Liebmann, 371 U. S. 262). Certainly 
the existing trade practice relating to bidding creates no exceptional 
circumstances. 

This discrimination in favor of the established mechanical specialty 
contractor and against the general contractor and others is certain 
to provoke a multitude of proceedings requiring administrative, and 
ultimately judicial, determination. 

The more this proposed legislation is studied, the more it becomes 
apparent that it is an industry and not a legislative problem. As the 
exhibits heretofore submitted will bear out, the Associated General 
Contractors of America has in effect a code of ethics which is ample 
to remedy this situation. As far as can be ascertained, the groups 
sponsoring this legislation have no such comparable code of ethics for 
the disciplining of their members. 

Why no such code of ethics has been adopted is cause for wonder- 
ment. Several months prior to the introduction of S. 848, an effort 
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was made by a special committee representing the Associated General 
Contractors of America and one of the groups sponsoring this legisla- 
tion to arrive at a plan that would eliminate, very largely, the practice 
complained of. 

This plan included the setting up of joint general contractor and 
subcontractor boards nationally, as well as at the local levels. This 
would afford an opportunity for any general contractor or subcon- 
tractor to air any grievance and to be assured that if the grievance 
was meritorious it would be re ported to the particular local or national 
association affected, for such action as contemplated by the particular 
association’s code of ethics. 

This proposed plan, however, was brusquely spurned by one of the 
groups sponsoring this legislation. The Associated General Con- 
tractors’ plan is designed to deal directly with problems such as trade 
practices, including bidding on an industrywide basis, instead of deal- 
ing only with a very narrow segment of the total volume of construc- 
tion, as contemplated by S. 848. 

In addition to the foregoin: x, relating to the magnifying of a simple 
trade practice into a national crisis or emergency, the serious doubts 
as to the constitutionality of this proposed legislation, and the belief 
that these trade practices should be taken care of within the industry 
by a plan similar to that proposed by the Associated General Con- 
tractors, there are the following provisions of the proposed bill that 
should be given consideration by this committee : 

(1) It requires the executive agency to pass on and approve P 
qualifications, as set forth in section 2 (a) and section » (b) of : 
general contractor and a subcontractor before an award is ‘dint. 
This will require the setting up of procedures and personnel within 

each contracting agency to comply with the provisions of this 
legion. 

To make the necessary determinations, hearings similar to those 
granted by the Federal Trade Commission or the Federal Communi- 
cations Commission would appear to be required. 

Senator Kingore. May I interrupt. You are speaking of section 
2 (a) and (b)? 

Mr. Hayes. Yes, sir. 

Senator Kitcorr. That applies to cost-plus-fixed-fee contracts? 

Mr. Hayns. Yes, sir. 

Senator Kincors. Don’t you think tbe agencies if they are doing 
their duty now are determining whether or not a contractor, on a 
cost plus fixed fee has the qualifications and competence to carry out 
his contract? Do you think under present system they can just hire 
anybody to take a contract and pay bim a management fee for man- 
agement that does not exist? Is that the practice? If it is, 1 want 
to know it. 

We are interested in that. 

Mr. Hayes. I would like to be corrected by some of the industry 
members here, but it is my understanding that while the contracting 
agencies do make a check on the subcontractors gomg on particular 
projects, that they will not go so far as to prequa lify them in advance. 

Once they come on the job, if they are not satisfactory, the con- 
tractor is told to get rid of them. But that is not done in advance, 
Mr. Chairman. 

Senator Kircorsr. Also how about the general contractor? Don’t 
they go in to his capabilities? 
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Mr. Hayes. Yes, very much. 

The general contractors’ qualifications are pretty well determined 
in advance because of the previous work he has completed, that will 
determine his rating as to his work. 

Senator Kricore. All right. 

Mr. Hayes. It should be clear that these provisions will not only 
create added costs to the various contracting agen@ies but will also 
create a burden on these agencies that will serve to delay contract 
awards, regardless of how essential they may be. 

(2) S. 848 would set up controls that would hinder the freedom of 
action now enjoyed by general contractors, notwithstanding controls 
go band in hand with regimentation. 

Consideration should be given as to the effect of this proposed 
legislation with reference to the possibility of interference with the 
development of new and young firms and their ability to become a 
part of our free industrial economy. Controls are not popular be- 
cause of the abuses they engender. Ample evidence of this is at 
hand in the action of the administration in eliminating controls as 
quickly as possible. It is significant that the groups sponsoring this 
legislation have confined their efforts to the securing 

Senator Krtcore. The controls that were eliminated however, 
were the controls that interfered with civilian production with respect 
to things outside the Government; were they not? 

Mr. Hayes. That is right. 

Senator Kitcorr. That is what led up to it. 

But there is a case where the Government has gone into business 
and is letting business out and this bill is concerned with the estab- 
lishing of a policy to control the Government in its dealings with 
private industry. 

Mr. Hayes. There is an interference or a complete change of the 
bidding procedures as contemplated by this proposed legislation, 
which, in turn, does serve to act as a control on the freedom of action 
by the general contractors. 

Senator Kincore. But isn’t somewhat a similar system used by 
great numbers of our big private industries in the awarding of their 
contracts and handling of their contract relations in their construction 
work? The case of the Texas Co. was cited. 

Mr. Hayes. I assume so. 

Senator Kincore. Isn’t that interfering with the freedom of the 
contractor? 

Mr. Hayzs. No. The fact of the matter is as the Supreme Court 
has many times said, if a contractor signs a contract, he certainly has 
no basis for later complaint regardless of whether the contract militates 
against his best interests. That is just his hard luck. He signed it, 
and he is stuck with it. 

It is significant that the groups sponsoring this legislation have 
confined their efforts to the securing of controls relating to the activities 
of the general contractor and that they are strangely silent concerning 
creation of controls that would affect their own activities. 

(3) The requirement that in the event a subcontract bidder is sub- 
stituted at a lower cost—some of this has been touched upon in Mr. 
Wheeler’s testimony, but I would like to read it if I may—than the 
cost specified in the general contractor’s bid, the general contractor’s 
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contract shall be adjusted by the full net difference in cost would lead 
one to believe that the groups sponsoring this legislation are motivated 
by a desire to save the executive agencies money and to insure the 
lowest. possible cost of construction. 

If this be true, it should reasonably be assumed that somewhere in 
this proposed legislation a provision would be found requiring the use 
of the lowest subcontractor bid, regardless of the fact that this bid 
may be found in other bids submitted and not necessarily in the 
lowest general contractor bid. 

The proposed bill makes no provision for penalizing the subcon- 
tractor who, for some reason or another, does not go through with his 
subcontract. It should be clear to everyone that in such a case the 
general contractor might be forced to accept a bid from another me- 
chanical specialty subcontractor at such a high figure that he would 
not only be faced with a loss on his contract but even might jeopardize 
” —* structure. 

) The proposed legislation authorizes the Comptroller General 
of ‘ie United States, or his duly authorized representatives, to have 
access to and the right to examine any directly pertinent books, 
documents, papers, and records of any contractor or subcontractor 
for a period of 3 years after final payment. 

This involves a tremendous storage expense. The records of the 
general contractor are voluminous, and as far as the Comptroller 
General is concerned it would appear that the only effect such a 
provision would have would be to increase the cost of construction to 
the Federal Government. The Comptroller General in the past has 
encountered little difficulty in the assembling of evidence against a 
contractor in any suit involving overpayment to the contractor. 
Sufficient evidence is in the files of the executive agency, without put- 
ting the contractor to the expense of maintaining these records. At 
the. previous hearing the Comptroller General indicated that he did 
not recommend the inclusion of this provision of the bill. 

(5) The proposed bill provides that the legislation shall not be con- 
strued to create any privity of contract between the United States 
Government or any agency and any subcontractor. This provision is 
difficult to reconcile, in view of the mandatory provisions in this 
proposed legislation that the executive agencies are charged with the 
duty of approving qualified general contractors and mechanical sub- 
contractors, entailing a finding as to each of previous performance, 
financial responsibility, maintenance of technical staff, adequate tools, 
and so forth. These provisions could very well result in numerous 
suits, against the Government and other parties concerned, arising 
from these determinations. 

(6) S. 848 contains a provision that any general contractor em- 
ploying a subcontractor not specified as qualified by this legislation 
for the performance of mechanical specialty work, or not substatute d 
in accordance with the terms set forth in this proposed legislation, is 
subject to a fine of $5,000. This is an interesting penalty provision, 
especially in the light of the fact that in the violation of the bidding 
practice complained of two parties are necessary, a general contractor 
and a subcontractor. However, like most of this proposed legislation, 
this provision is strangely silent concerning a penalty for the derelic- 
tion of the subcontractor. 
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Mr. Couurns. I do not get that interpretation Mr. Hayes. As | 
read section 7 the penalty applies alike both to the general contractor 
and to the subcontractor. 

Mr. Hayes. I am speaking of particularly here in case of a sub- 
stitution or in the event that a general contractor shops a bid with a 
subcontractor or a subcontractor peddles a bid to the general 
contractor 

Now the penalty in that goes, as I read it, against the general 
contractor, not against the subcontractor. There is a penalty pro- 
visions in there but it runs from the subcontractor to the sub-subcon- 
tractor. 

Mr. Couurns. I see what you are getting at. Thank you. 

Mr. Hayes. The gene ri al contractor is made to ay ppear as the cause 
of all the subcontractor’s woes, and hence legislation is necessary to 
make the general contractor conduct himself as a respectable citizen. 
The subcontractor would appear to be a paragon of virtue, without 
any shortcomings 

The testimony of the various witnesses before a subcommittee 
of the Committee on the Judiciary at the last session of Congress 
on a similar bill has been printed and made available to all interested 
parties. It is, therefore, not necessary to cover the many points set 
forth in that record. Suffice it to say that the testimony of the many 
witnesses appearing in opposition to this legislation, both ge neral 
contractors and representatives of Government agencies, encompassed 
objections based on the following grounds: Adds to construction 
costs; curtailment of competition; legislation discriminatory; adds to 
administrative costs and legal responsibilities of the Government; 
divided responsibility which would curtail the efficient operations of 
general contractors. The harmful effect on small business was 
stressed in the testimony of several of the witnesses in opposition. 

It was pointed out that the legislation would force the general 
contractor to name the large mechanical subcontractors, becuase by 
so doing he would be assured that the subcontractor had the capacity 
required for the particular project. 

This would freeze out the small subcontractors, or those new to 
the business, as it would be impossible for them to demonstrate to 
the general contractor that they did have the capacity for the work 
and could comply with all of the other requirements set forth in this 
proposed cease in order to qualify. 

In summary 8. 848 presents to Congress the question of whether a 
trade practice concerned with bidding—of proven extent or consequent 
injury—justifies discriminatory lezislation that contravenes our basic 
system of free competition. At this time in our national economy, 
when burdensome Government controls are being lifted, can business 
look forward to a period of healthful freedom or only to further 
unnecessary restrictions such as 5. 848? 

This committee should determine whether the public interest is 
imperiled by the existing bidding practice, or whether 5. 848 merely 
represents the selfish interests of a small segment seeking to benefit at 
the expense of the rest of the vast construction industry. In this 
connection, actual proof should be requested of any failure of Govern- 
ment to secure the requirements of its specifications. Likewise, 
whether any unconscionable losses have been sustained by members 
of the groups sponsoring this legislation by reason of existing bidding 
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practices. Lastly, whether it is the responsibility of the Congress and 
the Government to concern themselves with minor industry problems 
that are capable of being solved within the industry. 

The members of the general contracting industry ask merely that 
Congress give full and detailed attention to the true facts and merits in 
this controversy. 

Now may I digress for just a moment? 

You asked several questions about the code of ethics of the general 
contractors. To my knowledge the subcontracting groups have never 
filed a complaint with any of the associations chaptered regarding a 
violation of our code of ethics and hence while it might appear that 
it is more or less sent out for public consumption, actually that is not 
the case. 

If a complaint had been filed of bid shopping, it would have been 
investigated by the local chapter or on the national level, whichever 
groups were concerned, and it would have been given consideration. 
But to my knowledge not one single complaint has ever been filed 
against this practice. 

Senator Kiicorr, Any questions? 

Mr. Jonas. No. 

Senator Kilgore. Do you have any questions? 

Mr. Foley. No. 

Senator Kincore. One question. You mentioned an effort that 
had been made by the General Contractors Association with one seg- 
ment of the special subcontractors group to work out some kind of 
plan. Did you submit to them any proposed scheme or plan? 

Mr. Hayes. My understanding, Mr. Chairman, is that a plan was 
submitted which called for the creation of committees on the local 
level and also on the national level. 

Senator Kincore. Could you furnish this committee with a copy 
of that from your files if there is such a plan? 

Mr. Hayes. I will be glad to. 

Senator Kincore. Thank you. 

Mr. Couurns. Mr. Robert A. Moyer. 


STATEMENT OF ROBERT A. MOYER, CHARLES H. TOMPKINS CO., 
WASHINGTON, D. C. 


Mr. Moyer. Mr. Chairman, my name is Robert S. Moyer. 

I am employed in an administrative capacity by the Charles H. 
Tompkins Co., general contractors, having headquarters in Washing- 
ton, D.C. 

This firm has been engaged in the construction industry since 1911. 
I have been with the company since 1919. The Charles H. Tompkins 
Co. is not only engaged in the construction industry in Washington, 
but it is performing work in many States throughout the United 
States. The majority of the contracts are Federal. 

I am appearing as a representative of the Associated General 
Contractors of America. 

We are opposed to the proposed bill S. 848 for the following reasons: 

It is discriminatory in that it protects in essence the subcontractors 
of mechanical equipment and materials which they install. 

At this point I would like to point out that it does not eliminate 
peddling before bid time. I wish I could take you into a general 
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contractor’s estimating department the night before a bid, a big bid 
goes in, 

Generally, he is working until 3 or 4 o’clock in the morning with his 
entire estimating department. If we assume that a bid goes in at 11 
o’clock in the morning or 1 o’clock in the afternoon, his office is filled 
with subcontractors, seeking to find out the low bid in their line in 
order to cut under it. They go from office to office, from hotel to hotel, 
attempting to obtain the lowest price that is available. So peddling 
is not confined, as indicated by proponents of the bill, entirely to 
general contractors. 

The proposed hill will result in increasing the cost to the Govern- 
ment, for it will add to the cost of administration of all Government 
contracts. In addition, it will add to the cost of administration on 
the part of the prime contractor. . 

If any money is saved, the Government in the working out of their 
contracts, subcontracts, material purchases, et cetera, such savings 
are completely covered by the renegotiation clause now incorporated 
in all defense contracts, and many Government contracts. 

The proposed bill is unworkable in many respects. The average 
bid submitted on the average Government contract contains one or 
more alternates. Alternates affect the mechanical or electrical prices. 

Last year we bid on a job in West Virginia where there were 14 
alternates and each alternate affected mechanical and electrical work. 
Until it is known which alternate will be accepted by the Government, 
it is impossible to determine which mechanical or electrical subcon- 
tractor is low. Therefore, to follow the policy set forth by the bill, 
it would become necessary for the general contractor to submit with 
his bid the names of all of the mechanical subcontractors and all of the 
electrical subcontractors. Only in this way could he comply tech- 
nically with the provisions of the bill in the case of contracts where 
there are many alternates. 

Some Government agencies require bids to be submitted on an item 
basis. They reserve the right to accept any or all of the items. 

Frequently, the items are broken down into mechanical equipment 
such as conveyors, conveyor scales, electrical substations, outside 
utilities, and so forth. ; 

In many cases mechanical and electrical subcontractors do not 
include all of the items. With subbids coming in within 1 hour or 
one-half hour before bid time, it is extremely difficult for the general 
contractor to appraise and analyze subbids. It would become far 
more difficult for him to obtain, after analysis, the names of the sub- 
bidders. This can only result, under the provisions of the proposed 
bill, in the geveral contractor’s using a high complete subcontractor’s 
bid; and such procedure can only result in increased cost to the 
Government. 

To give this committee a concrete example, I would like to refer to 
subbids received by our company on the hospital in Augusta, Ga., 
which we bid in February 1953. 

We were not the low bidder. The total cost of the project was 
approximately $10 million; we received four subbids on steam gener- 
ating and distribution, plumbing, heating, processed steam piping, air 
conditioning and ventilating, and refrigeration. There were four 
alternates involved in the mechanical work just mentioned. The 
low mechanical base bid was $2,375,000. 
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That, Mr. Chairman, is not small business. 

This subcontractor added for alternate B, $13,000; for alternate C, 
$76,000; for alternate D, $18,300; and for alternate E, $8,000. 

The second subcontractor’s base bid was $2,379,000 to which he 
added for alternate B, $10,500; for alternate C, $74,000; for alternate 
D, $18,500; and for alternate E, $9,900. Had the Government ac- 
cepted B and C the second bidder would have been low. It would 
have been impossible for the general contractor to name the low bidder 
until he knew which alternates would be accepted. 

On this same project, three bids were received for electrical work, 
including outside distribution, yard lighting, and lightning-protection 
system. 

The low base bid was $920,000 to which was added for alternate B, 
$8,500; and for alternate D, $12,500. The second base bid was 
$923,300 to which was added $3,200 for alternate B and $5,332 for 
alternate D. Again, it was impossible to determine which was the 
low bidder until it was known which, if any, alternates would be ac- 
cepted. 

In many instances a subcontractor for mechanical work will elim- 
inate electrical controls for his equipment, excavation, and concrete 
foundations. The electrical subcontraetors in like manner frequently 
fail to include electrical controls for mechanical equipment and 
concrete bases for some of their equipment. 

In other instances you find electrical controls specified in both the 
mechanical and electrical specifications due to the problem of writing 
specifications by two separate engineers and if both subcontractors 
include the electrical there is an overlap and it becomes necessary for 
further analysis. 

With bids coming in 1 hour before bid time, it is necessary for the 
general contractor to appraise such items hurriedly, sometimes 
inaccurately, in order to obtain an all-inclusive figure. 

At the time the bid is submitted, the contractor would be unable to 
know who the sub-subcontractors would be for these individual items. 
Under the proposed bill it would become necessary for the general con- 
tractor to use a protective bid which would probably be higher than 
the lowest combination he might be able to obtain. This procedure 
could only serve to increase the cost to the Government. 

Under the existing Associated General Contractor’s code of ethics, 
if a subcontractor feels aggrieved he can file charges with the Asso- 
ciated General Contractors against the general contractor. This 
code of ethics gives a subcontractor relief from the very impositions 
which this bill seeks to relieve. 

The proposed bill may foster price fixing on the part of subcontrac- 
tors. One cannot be unmindful of the days of the blue eagle, and I 
refer to NRA, when bid depositories were the rule instead of the 
exception. The existing bill may bring back a similar or parallel 
situation. Under such circumstances, groups of subcontractors in the 
respective trades could file bids and decide among themselves which one 
of them would take each job. We are not saying that this will occur, 
but we are saying that it is a possibility which should be seriously 
considered by this committee before passage or recommendation of 
the current bill. 

It has been our experience in the past that on some occasions the 
subcontractor we have used for the low bidder on mechanical or 
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electrical work has, after the contract has been awarded to us, with- 
drawn his bid. He has stated that he has made a mistake and cannot 
proceed with the job on the basis of the bid submitted to our office. 
This bill does not protect the general contractor from such losses. 

Section 6 of the proposed bill states that it shall not be construed 
to create any privity of contract between the United States Government, 
or any agency thereof, and any subcontractor or sub-subcontractor, 
or to give any subcontractor or any sub-subcontractor any cause of 
action against the United States. It does not preclude action on the 
part of the subcontractor or the sub-subcontractor against the 
general contractor. 

Attention is invited to the fact that negotiation for a subcontract 
is a two-way propostion. ‘This bill, in our opinion, is a bill to protect 
the subcontractor against his own weakness and his desire to obtain 
a contract for a price. ‘There is nothing in the law to prevent the 
general contractor from obtaining a job at less than his cost. As 
a matter of fact, the Government insists that the general contractor 
submit a bid bond to protect the Government against the general 
contractor withdrawing his bid. A contract is a meeting of minds. 
It is a joint understanding between two firms or individuals to do some- 
thing. It is impossible for any contractor to force a subcontractor to 
take any work unless the subcontractor desires to perform this work. 

It has been stated by some of the proponents of the bill that much 
money has been spent in making of estimates, and because such sums 
are expended they feel they are entitled to consideration in connection 
with the awarding of a subcontract. The Government has never 
expressed any concern over the sums expended by prime contractors 
in making of estimates. The records are full of estimates for prime 
contracts where all bids have been thrown out and the job has been 
readvertised because the amount of the original bids exceeded the 
amount of the appropriation. 

Such expenditures have been accepted by general contractors as one 
of the vicissitudes of the business, one of the risks that they assume 
in entering into a competitive business. 

The general contractor has in recent years been burdened with 
innumerable regulations and laws concerning the conduct of his 
business. He has been required to expend tremendous sums in over- 
head to comply with the laws and regulations pertaining to his 
business. Your attention is invited to a few of the labyrinth of laws 
and regulations which control him. There is the Miller Act which 
makes him responsible for the debts of his subcontractors on a Govern- 
ment job. 

Next comes the Bacon-Davis Act which controls wage rates. Of 
course, there is the Renegotiation Act and the Copeland Act, all of 
which control his business. And if this were not enough, he is, in the 
final analysis, controlled by the capriciousness of contrac ting officers 
and heads of departments and their decisions relating to the conduct 
of his contract. 

I have in mind the Wunderlich case. I hope that this committee 
will do something about that problem. 

We have in more recent years been controlled by the Office of 
Price Stabilization, Wage Stabilization, and National Production 
Authority with respect to priorities. 











‘ 


aR. 


ae 


~ ab 0 at aria asi. een i ec 





FEDERAL CONSTRUCTION CONTRACT ACT 147 

It is my understanding that those aan regulations are or wiil be 
on a standby basis for use in an emergence They in turn will serve 
to increase the general contractors’ ove aa and paperwork if and 
when they are put into effect again. 

Senator Kicore. For your information, the bill to straighten out 
the question raised by the Wunderlich case was reported by this 
committee in February and is now on the calendar of the Senate 
mes opportunity for action. 

Moyer. My congratulations. I hope it goes through. 

Afar his contracts are completed, his accounts are reviewed by 
the Comptroller General who has in some cases ruled that he is 
entitled to no payment because the contracting officer has expended 
funds without proper authorization. 

In such cases the general contractor has to wait until an act of 
Congress or some other means is brought forward to relieve him of 
the loss from such problems. 

After all of these regulations have been complied with, he has the 
problem of being a tax collector for the Government, in that he is 
required to make voluminous records of witholding taxes and submit 
them to the Government. He has to submit social security and work- 
men’s compensation withholding amounts and contribute, of course, 
to them for the Government. 

All of these involve records and countless accounting. When he 
is through with all of the regulations and voluminous recordkeeping 
that is required by the Government, he still has to comply with all of 
the union regulations, and today, in the majority of instances, has the 
additional burden of contributing to welfare funds for the various 
unions. Why should it become necessary to further burden the general 
contractor, who is already distraught and suffering from numerous 
regulations, laws, and paperwork, with another law? If the passage 
of laws to control the construction industry continues, it is entirely 
possible that you may legislate the general contractor out of business. 

This bill, if passed, will eliminate free enterprise. It will minimize 
competition. In our opinion, it is unworkable and it will not serve a 
useful purpose insofar as the construction industry is concerned. 
As a matter of fact, it will vastly increase the cost to the Government 
of its many projects. 

In my opinion that cost would involve first the cost to each Gov- 
ernment agency of policing this law, there would be attendant records, 
it would involve cost of records to the contractor and quite a bit of 
paperwork to him. 

And to repeat that which has been said many times, an old axiom, 
“competition is the life of the trade.’”’ Let us keep it. 

Senator Kirgore. Any questions? 

Mr. Jonas. One question. Do you concede there is bid shopping 
going on around the country among some general contractors? 

Mr. Moyer. I will concede that, and I will concede emphatically 
there is shop bidding among the subcontractors and their sub- 
subcontractors and material deliverers. 

Mr. Jonas. I understand that. You cited that most of your 
work presently is with Federal agencies. If we are to take your 
statement at face value and you concede at least to a limited extent, 
there is bid shopping then you say there is no cure for that situation 
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because if you attempt to cure it you encroach upon the already 
harassed general contractor to the extent that you are going to put 
him out of business or words to that effect. 

Mr. Moyer. That and increase the cost of work to the taxpayer. 

Mr. Jonas. You are concerned about the increase to the taxpayer, 
are you? 

Mr. Moyer. I am and there is a cure for that, sir. It has been 
cured by subcontractors within various localities. 

Mr. Jonas. What has been cured by subcontractors in various local- 
ities, the reduction of taxes? 

Mr. Moyer. Shop bidding 

Mr. Jonas. Shop bidding? 

Mr. Moyer. Yes. 

They cured it. A subcontractor who finds he is maltreated by a 
general contractor gives him no more bids and the general contractor 
pretty soon finds he is out of competition. We treat our subcontrac- 
tors right because we need their bids in order to stay in competition. 

Mr. Jonas. Is that wishful thinking or have you actually had occur- 
rences of any volume where that takes place or that has taken place? 

Mr. Moyer. They do take place. We know that. We get bids 
from subcontractors who refuse to give bids to some of our competitors 
for the very reason this bill is introduced. 

Mr. Jonas. You made remarks that subcontractors have recourse 
in case their rights are abused under your code of ethics, is that right? 

Mr. Moyer. Yes. : 

Mr. Jonas. And your code of ethics is confined to the statements 
Senator Kilgore was kind enough to eall to the attention of the com- 
mittee here previously while questioning Mr. Wheeler, is that right? 

Mr. Moyer. Yes. 

Mr. Jonas. And under that series of recitals you contend that the 
subcontractor has relief when he complains about shop bidding? 

Mr. Moyer. Yes. 

Mr. Jonas. And he has to get that relief from the association 
which has heretofore been more specifically described as the Associated 
General Contractors of America? 

Mr. Moyer. That is not his only relief. 

Mr. Jonas. What other relief? 

Mr. Moyer. He has relief within his industry. He can refuse to 
give bids to a general contractor who has a reputation of shop bidding 
and he puts that man right out of business. 

Mr. Jonas. How does he know that when as a matter of fact, it 
is the general contractor that sets in motion the machinery that 
produces shop bidding? 

Mr. Moyer. It becomes very well known among subcontractors. 
They know which general contractors do not treat them right. As 
soon as they are maltreated they stop bidding. A man would be 
foolish to bid with a general contractor who maltreats him. 

Mr. Jonas. That is all I have. 

Senator Kingorr. On the oe, of appealing to the General 
Association, I note here section 5 of the code of ethics provides 
that 


Any member who refuses to abide by this code of ethical practice shall be 
subject to discipline as provided by article 4, section 1 of the rules of procedure. 
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What is that? 

Mr. Moyer. That is if complaint is made, it is my understanding 
that the man will be brought before a board. That in itself would be 
embarrassing to the gentleman or the general contractor that it would 
be automatically known around the trade that he was a bid peddler 
That would hurt him, immeasurely in bidding subsequent jobs. 

He might as well go out of business if he is brought up on charges. 

Senator Kritcorr. Then we do not have the complete ethical prac- 
tice code here because we do not have the rules of procedure. Could 
you procure a copy of the rules of procedure? 

Mr. Hayes. I would be happy to do that. I am sorry it was not 
included. 

Senator Kiicore. Off the record. 

(Discussion off the record.) 

Senator Kricore. Any questions? 

Mr. Fotry. Do I understand you to say that one of your objections 
is that this is governmental interference with the freedom to contract? 

Mr. Moyer. It is further governmental control of our industry and 
we already have enough controls as it is on our industry. We have 
had three more that I mentioned that have since been discarded in 
recent months but which probably will be on a standby basis. 

Mr. Fotey. I, believing in freedom to contract and abiding by it, 
noticed you mentioned the Wunderlich decision, Didn’t that ‘involve 
the finality disputes clause as interpreted by the Supreme Court? 

Mr. Moyer. Yes. 

Mr. Fotry. Didn’t you come to the Government as a result of 
that Supreme Court decision and ask for more Government inter- 
ference? 

Mr. Moyer. We did not ask for Government interference in the 
Wunderlich case. We say in the Wunderlich case—and the record I 
think will show—the decision was given in favor of Wunderlich and 
was overruled by the Supreme Court on the basis of an article in the 
contract which states the decision of the head of the department shall 
be final and binding. 

We seek relief from that tyranny that existed in that case and it is 
due to the capriciousness of contracting officers and that can work 
as much against the Government as it can for the Government. 

Mr. Foury. I do not dispute the merits of the Wunderlich decision 
but I just point out that it is not consistent to come before a committee 
and say in one breath we do not want Government interference, but, 
in the next, say please, gentlemen, relieve us from a burden that we 
voluntarily entered into as part of a contract. 

Mr. Moyer. If you will pardon the exception to your statement 
in the Wunderlich case we seek escape, we seek relief from tyranny. 
In this case we seek relief from control. 

Mr. Foury. | just want to understand this: Is the fins ae disputes 
clause a part of the contract that you enter into with the Government 
or is it imposed by statute, which is it? 

Mr. Moyer. It is imposed by the contract but it was never prior 
to the Wunderlich case and decision of the Supreme Court in that 
case actually made final. Prior to that time we had relief in the court 
of claims. 

Mr. Fotey. Do you want to change the law because you think it 
was a harsh decision? 
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Mr. Mover. No, we do not. We seek to escape tyranny and in- 
equity. We seek to eliminate inequity and Government control of 
business. 

Mr. Jonas. Don’t you consider promiscuous bid peddling in- 
equitable? 

Mr. Moynr. This bill will cost the Government money and the way 
to handle this proposition is within the industry, sir, and that can be 
handled and has been handled effectively by the subcontractors 
themselves. 

Mr. Kincore. Any further questions? 

All right 

Mr. Cotuins. Mr. Hoekstra of the National Constructors <As- 


sociation 


STATEMENT OF E. D. HOEKSTRA, NATIONAL CONSTRUCTORS 
ASSOCIATION 


Mr. Horxsrra. Mr. Chairman and gentlemen, for the record my 
name is KE. D. Hoekstra, and I am assistant contract manager of the 
H. K. Ferguson Co. of Cleveland, Ohio. 

[ am appearing as a representative of the National Constructors 
Association, of which Iam chairman of its committee on public affairs. 

Senator Kitcors. Just a question. The National Constructors 
Association is really an association of what one might call technical 
contracting companies; is that not right? 

Mr. Hoxxsrra. In a sense. 

Senator KitGgore. Companies that go i 1 for the erec tion of, shall 
we say, refineries, plants in which 90 perce i of the work is what would 
be called technical construction and a very small percentage of the 
work is that part we would normally call general construction. 

Mr. Hoekstra. You are right. 

Senator KitGore. So really you arg what might be called technical 
general contractors. 

Mr. Horxsrra. In a sense we encompass the entire field of both 
building construction such as performed by general contractors and 
mechanical construction such as frequently performed by specialty 
contractors 

Senator Kiircors. All right. 

Mr. Hoekstra. I realize it is quite late, Mr. Chairman, and I ap- 
preciate being here. I think [ can shorten it by reading a brief 
statement. 

This memorandum is submitted on behalf of the National Con- 
structors Association and its members as an expression of the associa- 
tion’s views in opposition to Senate bill 848, the so-called Federal 
construction contract bill, and bills of similar intent which have been 
introduced in the House of Representatives. 

The National Constructors Association is a group of industrial 
engineering and construction firms who are engaged in the designing 
and building of industrial plants and facilities, primarily in the fields 
of oil refineries, steel plants, and chemical plants. 

Pertinent information concerning the association, its membership, 
its objectives, its history, and its current activities is contained in an 
official folder and a historical brochure which are attached to this 
brief. 
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The National Constructors Association has a major interest in the 
entire construction field, including the construction of Federal 
Government projects. 

Member companies are now engaged in industrial construction 
projects in 40 of the 48 States. They directly employ tens of thousands 
of building-trades mechanics and laborers, in addition to many 
thousands employed indirectly by their subcontractors. 

The work volume of member companies in terms of projects cur- 
rently under way or under contract for later construction totals 
approximately $2 billion. 

Although most of the work of member companies is performed 
under contracts with so-called private customers—that is, manu- 
facturing companies of all kinds—the association also serves, through 
its members, some of the major departments of the Government. 

In almost all instances NCA members not only build but design 
large and complex industrial-type facilities for the Atomic Energy 
Commission, the Army Corps of Engineers, the Army Chemical Corps, 
the Army Ordnance Department, the Department of the Navy, and 
General Services Administration. Many of these projects are secret 
in nature and are directly involved with national security. 

During World War I], member companies made significant contri- 
butions to the entire military program. One company, for example, 
designed and built all of the chlorine-producing plants required by the 
Chemical Warfare Service. Others built ordnance plants and syn- 
thetic-rubber facilities. 

The National Constructors Association is also unique in another 
important respect. This uniqueness stems from the fact that member 
companies not only serve as general contractors, employing such 
building tradesmen as carpenters, bricklayers, and laborers to perform 
the so-called building phases of industrial construction; they also serve 
as specialty contractors, employing such trades as pipefitters, mill- 
wrights, electricians, and boilermakers to perform the so-called 
mechanical phases of industrial construction. 

The association is, therefore, the only national group which has 
direct interests covering all aspects of the construction industry. 

I would like to digress for a minute. Although our group is small in 
number, we are very much interested in this issue. Three other 
representatives of the association have been here today and heard 
most of the testimony. One is Mr. C. B. Bronson, our secretary- 
treasury, who signed this statement; another is Mr. R. C. Siciliano, 
of Procon, Ine., Chicago; and Mr. E. R. MeGonnigle, of the M. W. 
Kellogg Co. in New York. 

One further comment. My own interest in it stems not only from 
my experience with one of the member companies, but during World 
War II for about 5 years I worked here in Washington as a representa- 
tive of the Chief of Engineers; so I appreciate some of the problems 
from the contracting ageney’s standpoint. 

As for our position, I will proceed. 

The bill, by its emphasis upon subcontracting, is unrealistic and 
even archaic with respect to construction of industrial-type facilities 
for the Government. 

Since the start of World War II, there has been a change in the 
character of much of the construction activities of the Federal Govern- 
ment. In addition to the so-called building type of project (office 
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buildings, Army camps, warehouses, hospitals, etce.), Government 
agencies to an increasing extent have been required to contract for 
the construction of so-called mechanical or industrial-type projects. 
These include research laboratories, chemical plants, Atomic Energy 
plants, and Army Ordnance plants of all kinds. 

All projects of the latter type involve so-called specialty work. 
Frequently, the mechanical, piping, and electrical portions represent 
a major part of the entire project. In any case, these items are 
intimately related to the so-called building portions of the project. 
A modern chemical process plant affords an illustration of this 
interrelationship. The primary problem here is to design, to lay 
out, and to install the intricate piping and electrical systems, to 
arrange and install the vessels, power facilities, and controls. 

The architectural and building portions are then designed to fit the 
minimum needs of the process. They become the shell to provide the 
necessary protection for units requiring such protection. 

All this is a far ery from methods and procedures of an earlier day. 
The owner no longer contracts first for erection of a standardized 
factory building and later arranges for installation of machinery and 
equipment to fit the space thus provided. 

The change from the old factory building machine concept to the 
modern integrated process unit concept has called forth new construc- 
tion methods. It is no longer possible or efficient to separate the 
work of the basic trades—carpenters, bricklayers, etc.—from that of 
the mechanical trades, millwrights, pipefitters, electricians, and sheet- 
metal workers. All work must now be integrated closely. It cannot 
be subdivided into special compartments. 

Members of the National Constructors Association are organized to 
meet the demands of modern industrial construction. Member 
companies employ and maintain field supervisors who are skilled and 
experienced not only in basic construction, but who also can supervise 
various phases of mechanical work. All work is therefore closely 
coordinated and efficiently prosecuted. 

Modern industry has recognized and accepted this method. It 
places with a qualified industrial builder a single contract for all 
phases of the work. The builder assumes single responsibility for 
achieving the end result. Frequently beginning with only the basic 
design, and often merely the flow sheets, he completes the engineering 
and performs, often simultaneously, the rest of the work, eventually 
turning over to the owner the key to the completed plant. 

This “turnkey” system, with a single contract and single responsi- 
bility, meets the test of efficiency and economy. It eliminates pyra- 
miding of fees and places all items of work under a single, unified 
supervision. 

Under the terms of the proposed bill, the basic purpose is to enforce 
the subcontracting of specialty work on Government projects. Al- 
though the bill does make an exception in a case of a contractor 
“qualified to perform such mechanical specialty work,’ the practical 
effect is in the opposite direction. 

At best, the industrial contractor who is capable of performing his 
own mechanical work will be compelled, in a case of every Govern- 
ment contract sought, to defend his qualifications and his capabilities 
before Government contracting agencies and officials. 

Senator Kritcore. Let me ask you a question. 
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Mr. Horxstra. Yes, sir. 

Senator Kricore. I have seen the construction of chemical plants 
and refineries, and so forth, myself. Your member companies do 
all of the mechanical work yourselves, you are really mechanical 
contractors and don’t sublet. 

Mr. Hoekstra. We often do it. 

Senator Kitcorer. You have within your organization the necessary 
mechanical setup to do the work yourselves if necessary. 

Mr. Horxsrra. That is true. 

Senator Krtgore. Where does this bill affect you? 

Mr. Hoekstra. Because we have many building projects, many 
contracts which because of the size of it, because of the location, or 
for various reasons, we think the job can best be done by a mechanical 
subcontractor. 

We have a mixed pattern and the very mixture can be used as 
evidence that we are not qualified under the terms of the wording of 
the bill. I discuss that a little further on, Mr. Chairman. 

Senator Kingore. All right. 

Mr. Horxsrra. These agencies and officials are seldom qualified by 
either experience or background to make proper decisions on these 
matters. In addition, there appears to be no machinery available by 
which a qualified industrial contractor could appeal from an improper 
decision. 

To the extent, therefore, that the bill would promote and enforce 
the subcontracting of mechanical work on industrial-type Government 
projects, it would turn back the clock and deny to the Government 
the advantages of modern construction organization and methods. 

The bill by its complicated requirements for the listing of sub- 
contractors would unnecessarily increase the cost of Government 
construction. 

The majority of jobs done by our members is the result of nego- 
tiated contracts involving designs which are necessarily made 6 
months ahead of actual construction. Therefore, it is impossible in 
these instances to select subcontractors so far in advance. 

The process by which a construction contractor prepares and 
submits a lump-sum price under competitive conditions is extremely 
complex. Estimators in the contractor’s employ must make a 
detailed study of the plans and specifications. 

For estimating purposes, the entire project is broken down into 
component units and must be further subdivided into classes of work 
to be performed in each unit. Prices of material and equipment must 
be obtained. 

Local conditions must be studied to determine labor costs and 
similar items. A contingency factor must be established to cover 
possible increases in wage rates and material and equipment prices, 
unfavorable weather, and other variables. 

In most instances, the prime contractor makes his own estimate 
of each item of specialty work even though he intends to perform 
these items by subcontract. In some instances, where the plans are 
available, the prime contractor obtains competitive prices from 
specialty subcontractors. 

All of the information must be carefully assembled, analyzed, and 
evaluated before an intelligent estimate of the cost of the work can be 
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determined. Profit and overhead items must also be determined and 
added to the final estimate before a bid can be submitted. 

Because of the nature of the industry and the competitive con- 
ditions prevailing, timing becomes a significant factor in the complex 
bidding procedure. Although contracting agencies normally allow 
ample time for bid preparation prior to formal opening of bids, much 
of the critical cost information usually cannot be obtained until hours, 
or at most a day or two, prior to the date for opening bids. 

This is particularly true with respect to specialty subbids. To 
avoid possible leaks, the typical specialty subcontractor will delay 
until the last possible moment the submission of his price to a prime 
bidder 

As a result, the prime bidder has no real opportunity for a careful 
evaluation of subcontractor prices prior to submission of his bid. On 
a given item of specialty work, such as piping or electrical work, he 
may or may not use in his last-minute computations the lowest bid 
which he has received. He may, in fact, use a figure arrived at by 
his own independent estimate. Ji is only after he has been awarded 
a contract that the prime contractor has opportunity for careful evalu- 
ation of subcontract bids. 

The proposed bill would deny the prime contractor this normal 
procedure and this normal protection. It would require him to make 
a hurried but final determination as to whose price he will accept in 
submitting his bid. 

It is granted that the bill provides machinery under certain cir- 
cumstances for a change in subcontractors after a contract has been 
awarded, but the prime contractor is denied any financial incentive 
for making such a change. These provisions constitute a one-way 
street. The prime contractor cannot gain, but he may lose in making 
any change. 

The effect of these complicated and unrealistic restrictions is appar- 
ent. The prime contractor, faced with new hazards, can survive 
under such a system only by rte ae increasing the contingene Vv 
factor in every bid submitted to a Government agency. This will 
mean more public dollars spent for ‘the same work. 

In addition, by placing obstacles in the path of an industrial con- 
tractor with respect to direct hire of specialty trade workers, the bill 
will tend to deny to the Government the advantages of coordinated 
single-contract operations. 

Here again the effect is clear. The savings which private customers 
in the construction field have achieved under the single-contract 
method will tend to disappear on Government projects. 

The bill, by its obvious intent to protect and promote a special 
business interest, runs counter to all previous Federal contracting 
policies and conflicts with current thought on the role of Government. 

Over a period of years, the Congress has enacted considerable 
legislation affecting Federal construction contracts; in each instance, 
an issue directly involving the public interest was apparent. A few 
examples will serve for illustration: 

1. Davis-Bacon Act: This law was considered necessary by the 
Congress in the public interest in order to protect the proper rights ot 
the workingman in the construction industry. It establishes a floor 
for wage rates below which employers may not go in the performance 
of construction work for the Federal Government. This legally 
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established floor is eminently fair. It is the prevailing rate in the 
locality of the work as determined by the Secretary = Labor for each 
c lassifie ‘ation of mechanics and laborers employed in construction. 

The Copeland (Antikickback) Act: The law makes it illegal for 
any contractor or supervisor engaged in Federal construction work to 
demand or receive a kickback from the wages of the mechanies and 
laborers whom he employs. Again, the public interest is clearly 
apparent. The Congress properly decided to protect the workingman 
in. his full enjoyment in the wages he receives. 

3. Miller Act: This law requires the posting of bonds by a contractor 
seeking Government construction contracts to insure payment of 
just claims and to insure complete and satisfactory performance under 
the contract. In the public interest, the Congress properly decided to 
protect public funds from being spent unnecessarily through improper 
performance or nonperformance of contractors. 

These are only a few examples to illustrate the manner by which 
previous Congresses have enacted legislation to protect the Federal 
Government and the interest of the public in connection with Govern- 
ment construction contracts. 

The proposed bill, however, is clothed with no such broad public 
interest. It is actively and almost solely supported by specialty 
groups of contractors who seek only to promote their own interest 
against those of others, including the Government and the publie 
itself, 

The supporters consist entirely of specialty contractor groups who 
are seeking to achieve a position of special importance which they have 
never achieved in the entire field of private construction. 

In the opinion of the National Constructors Association, public 
expression of the thinking of the people of the country in recent months 
has indicated clearly the course which the Federal Government should 
take in the area of domestic economy. 

This course is away from excessive interference by Government 
in the conduct of business and in the life of the people generally. 
It is against the promotion of the special interest of special —including 
specialty—groups. It favors a climate in which private business 
can function with the fullest freedom possible, except in areas directly 
affecting the broad interest of the people generally. 

The proposed bill runs counter to the trend of current public 
thought and counter to the trend of past legislation. It would 
impose complicated additional restrictions and regulations upon 
anyone seeking Government construction work. It should therefore 
be opposed in the public interest. 

The bill is unwise because it would impose new obligations upon 
Government contracting officers which they are not normally qualified 
to assume. 

Under the proposed bill, contracting officers and boards of contract 
awards of executive agencies will be required to pass upon the technical 
qualifications of many contractors seeking to perform construction 
work for the Government. 

They would have to decide whether a specific contractor meets 
in all respects the test of a contractor “qualified to perform mechanical 
speciality work.” The definition contained in the bill could be 
interpreted in an extremely narrow manner. 
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Members of the National Constructors Association, for example, 
while fully qualified by ordinary standards in the entire construction 
industry to perform their own mechanical work, might easily be dis- 
qualified by Government contracting officers. 

These companies could easily meet the part of the definition of a 
contractor “who customarily performs himself’? mechanical work. 
They may be easily disqualified by that portion of the definition of a 
contractor who ‘‘does not subcontract”’ such work. 

Nearly all member companies of the National Constructors Asso- 
ciation utilize from time to time the services of mechanical subcon- 
tractors and this fact alone could be used by special interests to 
challenge the legal qualifications of these companies. 

In any event, specialty groups, seeking to monopolize a portion of 
the construction industry and seeking to eliminate competition from 
the national industrial contractors, could challenge the technical 
qualifications of legitimate seekers of Federal construction work. 

These challenges could place unwisely a new responsibility upon 
contracting officers. At best, it would be the responsibility which 
they are not qualified by experience to discharge. 

At worst, it could open the door to favoritism, thereby reducing 
or eliminating the advantages enjoyed by the Government under its 
present advertised open-door bid system. 

If | may, Mr. Chairman, I would like to give a personal footnote 
based on my own observations, not covered by this brief. 

In reading the bill, I am not a lawyer and may be in error, I detect 
what I consider to be a curious inconsistency in one rather major 
point. There are provisions for substituting subcontractors. There 
are also provisions for substituting sub-subcontractors. 

So in general the bill deals with three levels of contracting com- 
panies—-one level is the prime contractor, next the subcontractor, and 
the third the sub-subcontractor. 

Now, of course, it is the subcontractors who are actively supporting 
this bill and there is a provision in the bill that subs are in favor of, 
they want to remove incentive for changing a subcontractor by a 
prime contractor. 

However, there is no similar penalty or problem of incentive when 
it comes to the subcontractor substituting a sub-sub and it seems to 
me that it is rather strange that the penalty is applied only to the 
prime contractor and does not apply to the subcontractor in my 
opinion. 

Senator Kitcore. Are you through? 

Mr. Horxsrra. I have finished. 

Senator Kitrgors. Are there any questions? 

Mr. Jonas. No, sir. 

Mr. Fouery. No, sir. 

Senator Kitcorn. I would like to get your professional opinion on 
one thing. It was testified here today by one witness from the Corps 
of Engineers, we must realize we have a Corps of Engineers and also 
have an engineering department in the Navy and one in the Air 
Corps, and in addition to that they employ architects on all this con- 
struction, Don’t you think all that professional skill that the tax- 
payers are paying for is adequate to determine the qualifications of 
bidders without putting an undue burden on, shall we say, their 
minds? In other words, why employ these architects? 
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Mr. Hoekstra. They employ some. They often employ an archi- 
tectural or engineering firm. 

Senator Kincore. I know, but that is it. They may be an arehi- 
tectural-engineering firm, but they employ them. We have a Capitol 
Architect up here, and when we have to do anything, we employ an 
architectural outfit. Why does that put an extra burden? Every- 
body is asking about putting an extra burden on people. 

I can’t understand with that technical skill why there is an extra 
burden on the amount of administrative work entailed in this bill. 

Mr. Hoekstra. I didn’t stress that particular point, Mr. Chairman, 
in my presentation. 

Senator Kitcore. | just can’t understand it at all. 

Mr. Jonas. On page 13 I think is what you referred to where the 
gentleman says: 

Under the proposed bill, contracting officers and boards of contract awards of 
executive agencies will be required to pass upon the technical qualifications of 
many contractors seeking to perform construction work for the Government, 

In line with what the Chairman has so succinctly stated, what are 
they there for if that isn’t what we are taking them for? Do you find 
objection to that? 

Mr. Hoekstra. No, sir; but I fear many decisions will not be fair 
because it is a complicated problem. 

Mr. Jonas. Are they always fair when they deal with the prime 
contractor alone? If you had this addition as created by the Senate 
bill here now, would that create an implication that the Government 
agencies couldn’t be fair just because you give them more work to do? 

Mr. Horxsrra. No, sir; I didn’t imply that. 

Senator Kingore. In our uniformed engineering staffs we? take 
graduates of the engineering colleges, the engineering departments of 
the academies, and send them to M. I. T. or Cornell or Michigan and 
give them 2 or 3 extra years of training on top of that. 

I wonder how many construction outfits have educational qualifica- 
tions piled up on their staff. I can’t understand why they can’t pass 
on the qualifications of the electrical contractors. 

Mr. Hoekstra. It is a question of whether or not a company such 
as the one I represent could seek a Government job and claim we were 
qualified to perform our work when an argument based on definitions 
would be presented to disqualify us from performing our own specialty 
work. 

Senator Kitcore. You can always have those things. I think the 
question of performance will have to be looked into. If there is 
something wrong in our system, we want to find out in this hearing. 

Mr. Cotuins. Before closing the hearing, I would like to submit 
some statements for the record. The first is a statement by Senator 
Magnuson, cosponsor of the bill, who has been detained on the west 
coast. 

Senator Kincore. Very well. 

Mr. Couurns. A ‘tities from Congressman William Miller of New 
York, 

Senator Kitcore. Very well. 

Mr. Couiins. Senator Jackson asked that a statement by one of 
his constitutents, the Inland Empire Chapter of the National Elec- 
trical Contractors Association be made a part of the record. 


. 
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Senator Kitcore. Very well. 

Mr. Couurns. Also Senator Kefauver asked that a statement from 
the National Electrical Contractors Association of Nashville, Tenn., 
be made a part of the record. 

Senator Kitcore. Very well; those will be made a part of the record 
at this point. 

(The documents referred to above are as follows:) 


STATEMENT OF SENATOR WARREN G. MAGNUSON, OF WASHINGTON, ON THE 
FEDERAL ConstTrRuUCTION Act oF 1953 (S. 848) 


Mr. Chairman, prior commitments on the Pacific coast in connection with an 
inquiry being conducted there by a subcommittee of the Senate Committee on 
Interstate and Foreign Commerce prevent me from appearing in person to urge 
approval and a favorable report on 8S. 848, of which I am a cosponsor. 

I have prepared a statement, however, which I would like to submit for the 
record. 

Other Senators, I am sure, will discuss in detail, technical aspects of the proposed 
legislation to be known as the Federal Construction Act of 1953. For that reason, 
I will limit my statement to views and observations of constituents who have 
written me on the matter. 

Without exception, these constituents have endorsed the bill and have urged 
enactment. I also have a thick file of correspondence which was sent to me a year 
ago when an identical bill, 8S. 2907, was being considered in committee. 

These telegrams and letters have come from organizations, contracting com- 
panies, and from labor, and from not only our major cities such as Seattle, Spokane, 
Tacoma, and Everett, but from some of our smaller cities, among them Moses 
Lake, Pasco-Kennewick, Clarkston, Pullman, Yakima, Bremerton and Port 
Townsend. This would indicate to me that sentiment for this legislation is wide- 
spread throughout Washington. 

The communications likewise attest that the senders have studied the bill, are 
familiar with its purposes, and are concerned about the conditions and situation 
which have motivated its introduction. 

Typical of the communications coming to my office is the following: 


_ 


Dear Senator MaGnuson: We wish to take this means of expressing our ap- 
preciation of your interest and initiative in sponsoring Senate bill No. 848. It 
is our sincere desire that this bill be enacted into law at the earliest possible date. 

Electric Smith, Inc., has been operating in the Inland Empire since 1923 and 
currently we normally employ approximately 100 people. During the various 
periods in which our Government has been engaged in defense construction work 
our organization has taken an active part in the electrical contract phases of this 
work, It is our opinion that enactment of Senate bill No. 848 will go far in elimi- 
nating existing evils in the contracting field. 

We have had the opportunity of observing waste, duplication of equipment, 
and lack of organization, resulting in excessive expenditures when the mechanical 
and electrical specialty field have been invaded by the general contractors. It is 
apparent that bid shopping and bid peddling have not resulted in decreased 
Gevernment expenditures, but have served only to increase the margin of profit 
to the general contractor. 

All mechanical specialty contractors as well as the ‘majority of general con- 
tractors would, we feel, benefit along with the Government and the public by the 
fair and simple safezuar is provided through enactment of Senate Bill No. 848. 

H, A. Smrrn, 
President, Electric Smith, Inc., Spokane Wash, 

Here is an excerpt from a previous communication I received from the manager 
of the Puget Sound chapter of the National Electrical Contractors Association: 

“Tt is our honest belief, from years of experience, that the methods presently 
employed by the various agencies of the Federal Government (in bidding for and 
awarding subcontracts) have resulted in increased cost to the Government and, 
in addition, inferior workmanship. * * * 

“The Federal contracting agency makes no saving under the practice of bid 
peddling, since the general contractor has already submitted his bid and has been 
awarded the contract, his bid and his contract price having been based on sub- 
contract bids submitted competitively and in good faith, with the understanding 





FEDERAL CONSTRUCTION CONTRACT ACT 159 


that the subcontracts would be awarded to the low bidder. Instead, the general 
contractor seeks to gain an ac'ditional profit by finding the subcontractors who 
are willing to undertake the work just a little cheaper than the lowest subcontractor 
bidder, and while this may give the general contractor an added profit, it does not 
change the price to the Government. It can be safely stated that any subcon- 
tractor who cuts below the cost and a fair profit, is required to cut corners at some 
state of the work in order to complete the subcontract without loss and give him 
a fair profit, which therefore results in inferior workmanship and not what the 
Government contracts for * * * 

“The construction industry is basically small business, and stands as a bulwark 
against such concentration, but it cannot long stand this encroachment when it 
has to withstand Federal agencies trying to forward this monopolistic concentra- 
tion or centralization.” 

Another letter states: 

“A gre@t waste of public funds occurs which general contractors who have 
had no experience in specialty work are permitted to perform this work on Govern- 
ment cost-plus-fixed-fee contracts.” 

Another: 

“The majority of the general contractors, with whom our members deal, are as 
anxious to prevent chiseling and bid-shopping as we are. They are local business- 
men who wish to maintain the respect and friendship of local specialty contractors, 
architects, and others. They cannot afford, nor do they desire to be unethical. 
Some less reputable outside firm can come in and take advantage of them com- 
petitively by following the unethical practices which this bill would discourage.” 

These letters represent the gist of the position taken by proponents of this legis- 
lation and, as I stated above, I have received no communications in opposition. 

I also have been impressed by the fact that each person who has telegraphed 
or written me has expressed himself in his own way, and with deep conviction, 

Their arguments are persuasive, and I am convinced that enactment of Senate 
bill No. 848 would be of general benefit to industry in the State of Washington, to 
our taxpayers, to quality and economy in defense construction and to the workers 
in these projects. 

Thank you. 


CONGREssS OF THE UNITED STATEs, 
House oF REPRESENTATIVES, 
Washington, D. C., March 31, 1953, 
Hon, Wriuitiam LANGER, 
Chairman, Subcommittee on Antitrust and Menopoly, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR LANGER: In order to save the valuable time of your committee 
in its consideration of the Federal construction contract bill introduced by 
Senator Kilgore and others, I would respectfully ask that this communication 
be made a part of the record in the proceeding before your subcommittee. 

On January 6, 1953, I introduced in the House of Representatives H. R. 1051, 
which is a bill identical to S. 848, the one introduced into the Senate by Senator 
Kilgore and others, 

It is my profound conviction that}a Federal construction contract bill will be 
of great benefit to the people of the United States as an economy measure and 
will also greatly benefit small-business men, who have been the forgotten men 
during the long history of huge Federal expenditures. Except for the selfish 
prime contractors, who fortunately are very much in the minority, I think this 
measure will be universally applauded as a step in the right direction in regards 
to solving the many vexing problems facing an administration committed to the 
expenditure of over a billion dollars a week. This bill will prevent prime con- 
tractors who have had no experience in such specialized work as plumbing, air- 
conditioning, heating, or electrical work from receiving their education, no 
matter how expensive or inefficient, at the expense of the Government under 
cost-plus contracts. In lump-sum contracts it will prevent prime contractors 
from soliciting estimates from specialized subcontractors, which information is 
used by the prime contractor in submitting his bid to the Government, then, 
after the awarding of the contract, proceeding to bargain with may small con- 
tractors in an effort to squeeze them into positions from which they can receive 
little or no profit, the difference being pocketed by the prime contractor. 

It is my opinion that this bill «vill result in considerable savings to the Federal 
Government on cost-plus contracts, and on lump-sum contracts will result in the 
specialty work being given to the small contractors who are specialists in the field 
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se preservation and perpetuation in our economy should be of prime 
er to the Members of ¢ ongress 
that vour subcommittee will approve the Federal construction 
contract bill, S. 848, as introduced by Senator Kilgore and others with such 
Variations as your committee mav deem to be hecessary and appropriate ul der 
all the circumstances and based upon the testimony received by your committee. 
Respectfully submitted, 


| Sincere.Ly hope 


WILLIAM E. MILLER, M. C 


INLAND EMPIRE CHAPTER, 
NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION, 
Spokane, Wash., March 25, 1958. 
Senator WILLIAM LANGER 
Chairman, Judiciary Committee, 
United States Senate, Washington, D. C. 

GENTLEMEN: This organization wishes to register its urgent appeal for favorable 
action on 5. 348 

The Inland Empire Chapter, National Electrical Contractors Association, 
represents the principal electrical contractors in eastern and south central Wash- 
ington, northeastern Oregon, and northern Idaho. There is a considerable 
amount of Federal construction in this region, most of it taking place at the 
Atomie Energy Commission’s Hanford Works, 3 important United States Air 
Force bases, several smaller Army installations, and 4 large multipurpose dams. 

During the past year there has been no noticeable alleviation of two problems 
which have been serious detriments to the construction industry in this area: 
bid shopping and monopolistic cost-plus contracting. If the effect of these 
practices on our members has decreased it has been because they are becoming 
increasingly reluctant to waste their time and money bidding on Government 
jobs or preparing cost-plus-fixed-fee proposals only to have their bids peddled 
by general contractors or their fee proposals ignored. Our members would 
rather let the federally financed jobs in their area go by than to participate in the 
vicious bid peddling-bid shopping racket. Such participation would endanger 
their reputations by forcing them to do shoddy work or indulge in questionable 
practices in order to avoid losses on jobs obtained by reducing their prices below 
estimated cost, under chiseling pressure by general contractors. 

Unfair bidding practice on an Air Force construction project at Fairchild Air 
Force Base even resulted last year in a lawsuit in which a highly reputable plumb- 
ing contractor sued a general contractor for using his low plumbing bid but refusing 
to subeontract the plumbing to him at his bid price. 

In this region the problem of monopoly on cost-plus-fixed-fee construction 
cannot be considered as improved as of this date. Kaiser Engineers was awarded 
a large fee job at the AEC’s Hanford Works and, despite serious questions raised 
as to their capacity to perform mechanical specialty functions and as to the 
propriety of centralizing all functions in one company, were permitted to have the 
mechanical work on their project done by their own forces and the electrical work 
by Kaiser’s wholly owned subsidiary, Foothill Electric Co. It is now understood, 
without official verification, that Hanford Works officials have recommended or 
may recommend awarding of a new contract for continuing minor construction 
to Kaiser Engineers and their subsidiaries, despite the fact that local contractors 
have proposed undertaking the contract for a lower fee than that demanded by 
Kaiser. This minor construction work is the type of work that contractors in 
the region do constantly and are best qualified to do because of their locally based 
equipment, manpower, and management talent. Allegedly, the Kaiser company 
was recommended because of the availability of a ‘manpower pool.”” As everyone 
familiar with the construction industry knows, manpower pools are normally 
maintained by unions, with whom local specialty contractors maintain continuous 
relations and area labor agreements. ‘The same pool would be used by any con- 
tractor having need for manpower, except that local specialty contractors and 
their supervisory personnel, being better acquainted with the individual workmen 
in the pool, are better qualified to select desirable mechanics from the pool to 
supplement the keymen in their own local shops. If Kaiser Engineers are 
maintaining any manpower pool of their own at Hanford they are doing so 
unnecessarily and at a tremendous cost to the public; the only contract that com- 
pany has at Hanford is a cost-plus-fixed-fee contract, so the public, not Kaiser, 
must pay wages to any standby workmen who are maintained in a manpower pool. 
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A perfunctory attempt has been made in this area to correct industry evils 
through cooperative effort of general and specialty contractors. These attempts 
have failed completely and can never hope to succeed for four principal reasons: 

(1) Any really effective measures to attain correction through agreements or 
industry self-policing would be in violation of the antitrust statutes. 

(2) ‘The only organization which can attempt to speak for or marshal general 
contractors, the Associated General Contractors of America, actually represents 
only a fraction of the general contractors. Even if their codes of ethics worked 
with their members, many nonmembers would continue unfair practices at the 
expense of the Government, speciality contractors, and the AGC members who, 
by trying to be ethical in the face of chiseling competition, would place themselves 
at a competitive disadvantage. 

(3) The local general and specialty contractors in any given area have no real 
control over the conditions which contribute most to unfair practices in that area 
Outside contractors, with no local moral responsibilities and no interest in main- 
taining continuing friendship and mutual trust with higher or lower tier contrac- 
tors in the area, are most guilty of chiseling. Local cooperation would do no 
more than increase the size of the group that could collectively watch outside 
contractors enrich themselves at the expense of high quality construction and 
ethical competitors. Governmental agencies which permit unfair bidding prac- 
tices and which further monopolistic cost-plus contracting are in no way control- 
able through local cooperative effort, either 

(4) Until it is corrected by legislation, bid peddling and bid shopping will be an 
integral part of general contractors’ competitive operations, whether individual 
general contractors approve or not. Hvidence of its general use is contained in 
the book Stabilizing Construction, by Miles L. Colean and Robinson Newcomb, 
two highly experienced experts who wrote the book as a committee for economic 
development research study (McGraw-Hill, New York, 1952; Library of Congress 
Catalog Card No. 52—10330 

“* * * The relatively higher profit and loss ratios for general contractors may 
also reflect the speculative character of bids made by general contractors, with the 
range of success or failure reflecting 














, in part their assumed ability to dicker with 

subcontractors.”’ | Emphasis supplie 1.] Pp 114, 115 
These practices do not exist to any notable extent, if at all, in this area except on 
Federal works. All construetion projects of any size finaneed by the State of 


Washington or political subdivisions require separate general, electrical, and me- 


chanical contracts. Most important private construction projects in this area 
are now performed under separate contracts or at least require owner-controlled 
bidding of the type called for in 8. 848. Private cost-plus contracts are awarded 
carefully with an eye to getting the best job at the fairest price; this universally 
means awarding of each specialized function to a contractor whose principal busi- 
ness is that particular specialty. 

When owners took control of bidding practices, as they did here in private and 
public non-Federal works, unethical practices stopped, the quality of work im- 
proved, and more specialty contractors became willing to bid competitively 
(with resultant lower bids We are advoeating nothing more nor less than that in 
strongly urging the passage of 8. 848, which would cause the United States, as 
owner, to assume moderate control over bidding practices on the construction it 
is purchasing, thereby protecting the taxpaying public. 

tespectfully, 








INLAND EMPIRE CHAPTER, NATIONAL ELECTRICAL 
CONTRACTORS ASSOCIATION, 

L. M. Stewart, President. 

H. A. Smiru, Covernor. 

Rospert L. WILKINSON, Manager 


NASHVILLE CHAPTER, 
NATIONAL ELEcTRICAL CONTRACTORS ASSOCIATION, 
Nashville 4, Tenn.. April 10, 1958. 
To the Antitrust and Monopoly Subcommittee of the Senate Judiciary Committee 
and the Subcommittee of the House Judiciary Committee 
The Nashville chapter of the National Electrical Contractors Association on 
behalf of its following 10 permanent and 10 temporary members operating in 
32 counties in middle Tennessee and 7 counties in Kentucky, wishes to record its 
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strong endorsement of 8. 848 and H.R. 1066, by our Congressman, Representative 
J. Perey Priest, both measures being known as the Federal Construction Contract 
Act. 


Permanent: 
Bond Electric Co., Nashville. 
Edenfield Electric, Inc., Nashville. 
Geo. D. Edwards Electric Co., Nashville. 
Gore Electric Co., Nashville. 
Hansherger & Lampley, Nashville. 
John W. Morris & Sons Electric Co., Nashville. 
Ramsey Electric Co., Nashville. 
Sad'er Electric Co., Nashville. 
Stansell Electric Co., Nashville. 
Wilson Electric Co., Nashville. 

Temporary: 

Evans Electrical Construction Co., Kansas City, Mo. 
Fischbach & Moore, Inc., of Ge orgia, Atlanta, Ga. 
Franklin Electric Construction Co., Pittsburgh, Pa 
Gerson Electric Construction Co., Chicago, Il. 
Jackson Electric Co., Birmingham, Ala 
Ling Electric Co., Dallas, Tex 
Miller Electric Co., Jacksonville, Fla. 
Randall Electric Co., Spartanburg, 8. C. 

teynolds Electrical & Engineering Co., Inc., El Paso, Tex. 
W hite Electrical Construction Co., C olumbus, Ga. 

The temporary members are, of course, those whose principal places of business 
are outside the areas served by this chapter, and who are working only tempo- 
rarily (though this will be for 2 or 3 years in some instances) on projects in our 
area. In the case of all of our temporary members, except Jackson Electric Co., 
the projects are solely for the Federal Government, mainly at Arnold Engineering 
Deve eee nt Center, Tullahoma, Tenn., and at Fort Campbell, Ky. and Tenn. 
The Jackson Electric Co. job is also for a governmental agency—that is, the city 
of Murfreesboro, Tenn. The electrical contracts on which our temporary mem- 
bers are now working for the Federal Government are valued at several million 
dollars. Some of the jobs of our permanent members are also on Federal con- 
tracts. For example, Edenfield Electric, Inc., is doing all the electrical work 
under the prime contractor, Maxon Construction Co., on a half-billion dollar 
expansion of the Atomic Energy Plant at Oak Ridge, Tenn. 

We do not believe that the evils of bid shopping and peddling are more 
prevalent or vicious anywhere in the United States than they are, and have been, 
in our area during the past few years, and the condition gets worse as time goes on. 
It occurs in some form, usually to a large degree, in connection with every job on 
which bids are solicited for public opening, and on many private jobs for which 
there are no public openings. It affects all branches of the subcontracting 
industries, not electrical alone. 

Informal polling of various subcontractors in different crafts in this area has 
led me to believe that, of the several dozen general contractors with extensive, 
ocal operations, there are only 3 or 4, at most, who are trusted by the subcontrac- 
tors as not likely to shop their bids or reveal them to competing subcontractors 
prior to the opening of general bids. However, this figure shrinks to a single 
general contractor—only one of all those operating on a large scale in this 
area—who is regarded as refraining from shopping after awarding of the general 
contract. This is a disgrace to the general contracting industry, and to all but 
one of its members in this vicinity. 

The general contractors constantly complain of subbids reaching them within 
the last 2 or 3 hours, or less, prior to opening of the general bids. The reason for 
this is simply that the general contractors have demonstrated they are not worthy 
of being trusted with the subcontractors’ bids for any longer periods; and it is 
hoped by the subcontractors that the general contractors will have only time 
enough to finsh preparing their bids, with less chance to shop for lower bids or to 
reveal the subbids to the subcontractors’ competitors. This situation will be 
corrected only when something is done that will give the subcontractor protection 
from the misuse of his bid. The provisions of 5. 848 will materially help in the 
case of Federal projects, and the influence should spread to other work. 

There can be no question but that the Federal Government (as well as all other 
customers of the contracting industry) is being cheated of the advantages of free 
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and unrestricted competition among bidders, both general and subcontractors 
under present conditions. It is common locally for a subcontractor either to re- 
frain entirely from bidding, or to submit an artificially high bid to a general con- 
tractor whom he does not trust to honor the privacy of his bid, and some of the 
most notorious bid shoppers rarely get the “‘best’’ bids of any of the subcontractors 
in any of the crafts. Thus, they must gamble upon their ability to get the work 
done for less than the quoted prices, and they must make their general bids high 
enough to take care of the additional risks they assume in such gambling. This 
becomes important when it is remembered that only a few general contractors in 
this area are fully trusted prior to the letting of a bid—and only one after the 
letting. Such conditions make the pricing of construction work largely a guessing 
game instead of a business transaction. 

Obviously, a general contractor cannot engage in, or profit from, bid shopping 
unless he can find subcontractors who are willing to participate. In an industry 
as highly competitive as subcontracting in this area, it is not difficult for the 
general contractor, after getting a monopoly On a job, to persuade or frighten the 
small subcontractors—and many of them are relatively small—into taking, or 
offering to take, a job at a price too low to permit completion of the work in 
accordance with specifications at a profit to the subeontractor. The consequence 
is that these smaller subcontractors set the price for all subcontractors, and the 
ethical, responsible subeontractor has only the choice of going out of business or 
taking jobs at less than he knows he should. The more there are who leave the 
field in disgust, the more likelihood there is of restricted competition, and even- 
tually inflated prices to the customer. No code of ethies or of fair trade practice 
can work under these conditions, as long as there are any who will not abide by 
them. 

Substantial attempts have been made locally, particularly in the last year, to 
eliminate or reduce the prevalence of bid shopping and peddling. These have not 
been fruitful, and the reason for failure to date is that the general contractors and 
some of the architects, whose cooperation has been solicited, have insisted that 
the evil can be corrected by unilateral action of the subcontractors. Admittedly, 
it would be a fine thing if the subcontractors would sit down and pledge to each 
other that from this day forward they would not participate in bid shopping and 
peddling and then would adhere to that pledge 100 percent—but utopia is not 
with us and human nature cannot be so easily changed. Moreover we have 
antitrust laws and jails for violators. 

In April 1952, this chapter and the Nashville Contractors Association (whose 
membership is comprised of over 100 subcontractors in all crafts of the construe- 
tion industry) selected a liaison committee to discuss with the general contractors 
and architects of this area ways and means of overcoming bid shopping. 

Committee representatives on August 12 attended a meeting of the local 
chapter of the American Institute of Architects and asked their support of a 
voluntary plan to stop bid shopping patterned after 5S. 848 which requires the 
general contractors to list the names of subcontractors whose bids were used in the 
preparation of their bids. The architects stated no action could be taken without 
polling the membership and that we would be notified later of their decision. We 
were never able to elicit a reply—one way or other—which confirmed our growing 
belief that remedial legislation was the only answer. 

The committee also contacted the general contractors in an effort to work out a 
voluntary solution, patterned after the three-way agreement in South Carolina 
between the AIA, the AGC, and the specialty contractors. On August 18, 
1952, four local AGC representatives were guests of the subcontractors at a 
luncheon to study ways of stopping bid shopping. The South Carolina plan was 
the basis of discussion, which ended with no visible hope of a cooperative solution. 

The attitude of the general contractor representatives, which included the 
president of the AGC organization in Tennessee, is reflected in their spokesman’s 
statement, who in effect said, ‘‘Bid shopping is bad—it should be stopped—but 
human nature being what it is, | don’t see any possible way of doing it.” 

There. are some very effective means of highly questionable legality that could 
be employed to reduce bid shopping, such as agreements to boycott general 
contractors known to be bid shoppers. However, most of the subcontractors are 
not outlaws and do not want to engage in such practices. They need the assist- 
ance of law to balance the scales and give them an even break, which is all they 
are asking. 

I can name two projects involving Federal funds in our chapter area within the 
past year on which bid shopping has occurred. There are numerous private jobs 
that could be mentioned. Of course, the very nature of,the evil is such that it is 
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difficult to obtain full and documented facts about bid shopping, for few general 


contractors or subcontractors are so bold or shameless as to admit readily their 
participation in the practice, but reasonable inference and deduction make the 
participants known to those interested in knowing. More concrete facts could 
easily be established in any case of suspected bid shopping by those armed with 
the power to subpena records and witnesses. The two projects I have in. mind 
are the 


1, Two public housing projects at Murfreesboro, Tenn., 30 miles from Nashville, 
designated as Tenn, 20-1 and Tenn. 20-2 and to be financed with Federal funds, 











general bids were opened February 28, 1952. The general contractor who received 
the award was Helrich Construction Co. of Knoxville, Tenn., at $1,518,567. 
Helrich accepted bbids before submission of his bid A representative of that 
general contractor advised Ray Steagald Electrical Contractors, Nashville, who 
were the embers of this association, that they were low bidder on the electrical 
worl S d did not get the subcontract. Similarly, they notified Joe E. 
Sisk, plastering contractor, that he was low bidder on the plastering, but Sisk did 

t get the ibcontract It is understood that the plastering, floor covering and 
acoustical work was “‘awarded”’ by Helrich to a “subcontractor” who was financed 
und completely ¢ rolled by Helrich. It is also reported that Helrich commented 
hat he expected to make a million dollars off the subcontractors on this job, which 
was. of rse. an « ggeration, but illustrates his business principles. When the 
chairn of the Housing Commission asked him for a list of the subcontractors 
shortly after the job was awarded to Helrich, he advised him that he was not 
ready to list them as he planned to shop the subcontract yrs’ bids. 

2. Two public housing projects at Lebanon, Tenn., 30 miles from Nashville, 
designated Tenn. 17-3 and Tenn. 17-4 and to be financed with Federal funds, 
general bi ] were opened December 2. 1952 1 he general contract was awarded 
to Batson & Melvin, Nashville, Tenn., at $389,989. Batson & Melvin also 
accepted subbids before the general bids were opened. It is believed that the 
firm which eventually received the plumbing subcontract, Radnor Plumbing Co. 
of Nashville, did not submit a bid prior to the award of the contract. It is the 
feeling of a large number of subcontractors that the job cannot be completed at 
the award price, if the contractor and his subcontractors adhere to the wage 
scaies set out in the specifications. 

The Senate Judiciary Committee received extensive testimony at its hearings 
mS. 2907 last vear in regard to the extraordinary shopping of bids.that transpired 


on Ft. Campbell, Ky.-Tenn. troop housing job awarded to J. W. Bateson Co. 
of Dallas, Tex., on December 19, 1951, at $22,840,017. This is contract No. 
)A15-029-eng-4,028, which is being constructed under the supervision of the 
ouisville district of the Corps of Engineers These developments since con- 
struction of that project began will be of interest to the committee: 


I 
I 
i 


The mason ibeontraector who started the job, the Howard Davis Co. of 
Jeffersonville, In went broke and couldn’t finish the job, and Bateson took 
over that part of the work direct as a result. 

The same thing happened in the case of Concrete Forms Co. of Chattanooga, 
Tenn., which took the subcontract for concrete forms work 


I would suggest that the committee might well subpena some of the Bateson 
personnel and some of the Corps of Engineers personnel who are closely in touch 
with this project, for some very illuminating questioning about it, as an object 
lesson in what happens when bid shopping occurs on Federal projects. 

In summary, I would make these points about bid shopping, while endorsing 
S. 848 as an excellent step toward elimination of the evil: 

1. It is and has been the rule rather than the exception in this area for several 
years, and nobody has been able to suggest a cure for it short of legislation. The 
situation is not improving—it is getting worse. 

2. It is expensive to the customer (the owner) who frequently does not receive 
the benefit of the true competition that he should get, since the major part of the 
competition occurs after the awarding of the general bid which fixes the price to 
the owner. Also, the owner does not get the best quality of work, though he pays 
for it, because a subcontractor who bids a cut-rate price does the lowest quality 
of work he can get by with. Further, the owner is the victim of the delays that 
frequently occur while the general contractor is shopping for bids after receiving 
the award and that occur because of the use of inferior subcontractors, and that 
sometimes occur because of the necessity of substituting another subcontractor 
for one who has defaulted because of financial inability to fulfill his contract at 
too low a price. 
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3. It is against the best interests of the architects because it results too often 
in inferior and chiseling subcontractors who must be more closely watched than 
the better ones and who require more effort in coordination and keeping them up 
with the progress of the job as a whole. 

+. It hurts the general contractors for the same reasons as it does the architects, 
and for other reasons: It. makes their bidding more hazardous, in that they must 
try, in a last-minute rush, to outguess the general contractor 
are bidding, as to the actual costs they will ineur for the sub 


st whom they 
tracts, rather 








than being able to rely on the subbids initially submitted When so large a 
percentage of general contractors engages in bid shopping as in this a, th 
ethical general contractor who refuses to follow the practice is at a di t dis- 
advantage in securing awards, and it is this fact that has caused conditions in this 


area to deteriorate to the point that only one general contractor is generally 
considered to be free of the guilt of bid shopping. 


5. The practice is disastrous to the subcontractors. The ethical ones who 
refuse to participate in bid shopping lose the competitive work, and many of 
those who get such work lose their shirts in trying to fulfill their contracts. 

6. It is inimical to the best interests of labor because it keeps the subcontractors 
from making fair profits that will enable them to pay consistently good wages 


and leads to lowering of fair labor standards and to violation of wage specifications 
on Federal construction contracts: it results in the craftsman’s bei 
inferior work against his own desires and judgment; and it results 
contractors’ making unreasonable demands for greater production by labor in 
an effort to complete the job at too low a price 

I have not touched on the cost-plus aspects of S. 848, since I am not aware of 
any abuses that have occurred in our chapter area that would be affected by that 
provision. However, I know from contact with various members of the industry 
that it is a serious threat to the industry and that it can oceur here at any time, 
and I am definitely in favor of that provision of the bill, also 

Very truly yours, 


ry dr ven To 


£ 
1 


n the sub- 


G. Pau, Crowper, 
Manager, Nashville Chapter, NECA. 

Mr. Couuins. It is also suggested that the record be kept open for 
1 week for inclusion of reports and other evidentiary matters. 

Senator Kincore. If there is nothing further, we will close this 
hearing at this time to meet again at the call of the chairman, 
Senator Langer, and hold the record open until you have a chance to 
confer with him, because you are here representing the House com- 
mittee. 

Off the record. 

(Discussion off the record.) 

Senator Kiiracore. We will consider these hearings closed with the 
record to be kept open for the length of time which the chairman of 
the committee, Senator Langer, will specify. 

(Whereupon, at 6 p. m., the hearing was closed. 

(The following reports were submitted by interested departments on 
S. 848:) 


UnitEep Srates Atomic ENERGY CoMMISSION, 
Washington, ce. es ipril 1, 1953 


Hon. WriiiAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate. 

DraR SENATOR LANGER: Reference is made to your letter of March 19, 1953, in 
which you request the views of the Atomic Energy Commission with respect te 
S. 848, the proposed Federal Construction Contract Act of 1953. 

We are not able to ascertain whether the enactment of this bill will result in any 
benefit to the Government in connection with the conduct of our program. It 
would appear, however, that enactment of this legislation insofar as it relates to 
lump-sum construction contracts might impair the efficient and expeditious 
administration of our construction program. In this connection, it is to be noted 
that administrative and legal problems would be created by requiring the approval 
of subcontractors by the Government and by requiring the names of subcontractors 
and sub-subcontractors to appear in the contract document. 
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With respect to the administrative problem, the Government in making such 
approvals would have to examine the qualifications of a very considerable number 
of subcontractors. Legally, the problem would arise of the extent of the prime 
contractors’ responsibilities to the Government in the event subcontractors, 
approved by the Government, defaulted in their work or otherwise proved in- 
competent. It is believed that the provision in the bill disclaiming the creation 
of any privity of contract between the Government and any subcontractor would 
not obviate this difficulty. 

Moreover, the magnitude of the above problems would be vastly increased by 
the provision that, in addition to the mandatory requirement that the names of 
mechanical specialty subcontractors be stated in the contract document, the 
contracting agency may, in its discretion, request that the names of subcontractors 
performing nonmechanical work be included in the contract document. If 
mechanical specialty subcontractors are entitled to the treatment specified by the 
bill, sound reasons do not readily come to mind for not according the same treat- 
ment to subcontractors performing nonmechanical work. Extended application 
of the provision in question might well make the administration of construction 
contracts unduly burdensome. 

In view of the above observations regarding approvals required by the bill, it 
is strongly believed that there should be no departure from the principle that the 
prime lump-sum contractor shall remain solely responsible as to the selection of his 
subcontractors. Further, we believe that the requirement that contractors per- 
forming lump-sum competitive contracts submit for inspection and audit all books, 
accounts and records, is entirely foreign to and inconsistent with the competitive 
bid system and will result in added costs to the Government occasioned by audit- 
ing and maintenance of such records for 3 vears after final payment. 

We are not aware of the reasons for what appears to be an inconsistency in the 
measures provided by the bill for subcontractors and sub-subcontractors. It is 
noted that substitution of the latter is not confined to circumstances where the 
sub-subcontractor has failed or refused to perform the work or to where the sub- 
contractor is able to have the same work performed at a lower cost by another 
sub-subcontractor. Similarly, no provision is made to secure to the Government 
any savings occasioned by such substitution. 

With regard to the bill as a whole, it appears quite likely that enactment of the 
proposed legislation would cause delays in construction not only as a result of the 
conditions to be met prior to, and possibly after, award of the contract, but also 
because of the complications which might arise in cases of disagreement between 
the prime contractor, subcontractors, and the Government. As you may know, 
the Commission now has under way a very large construction program. A large 
number of construction contracts and subcontracts are being awarded in connec- 
tion with the program and we are most anxious to avoid any impediments in the 
prompt anc ficient execution of the work. 

It is for these reasons that we oppose ¢ nactment of legislation such as S. 848. 

If the subcommittee so desires, a representative of the Commission will be glad 
to testify as to our reasons for opposing enactment of the proposed bill. 

The Bureau of the Budget has advised us that it has no objection to our sub- 


mitting these co ients 








Gorpon Dean, Chatrman. 





GENERAL ACCOUNTING OFFICE, 
COMPTROLLER GENERAL OF THE UNITED St ATES, 
Washington, March 30, 1953. 
Hon. Wituiam LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate. 


My Dear Mr. CuarrMan: Further reference is made to your letter of March 
19, 1953, acknowledged by telephone March 23, requesting a report on 8S. 848, 
83d Congress, entitled “A bill to prescribe policy and procedure in connection 
with construction contracts made by executive agencies, and for other purposes,”’ 
and which, if enacted into law, may be cited as the ‘“‘Vederal Construction Con 
tract Act of 1953.” 

‘he bill is designed primarily to protect certain prospective mechanical sub- 
contractors by preventing so-called bid peddling practices of general con- 
tractors and is similar to 8. 2907, 82d Congress, as to which this Office, by letter 
of Apri! 25, 1952, addressed to the former chairman of the Committee on the 
Judiciary, recommended that the bill not be given favorable consideration. 
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Section 2 of the bill provides generally that all mechanical specialty work 
involved in the performance of a construction contract entered into upon a cost- 
plus-a-fixed-fee basis shall be performed by independent subcontractors unless 
the general contractor is qualified to perform such mechanical specialty work 
This Office preceives no particular objection to this portion of the bill. How- 
ever, the need therefor is not readily apparent+since under the usual form of 
cost-plus-a-fixed-fee contract the administrative agency involved reserves the 
right of approval of the subcontracts and a proper administration ef the prime 
contract work by the agency should result in performance of all phases of the 
work by qualified parties. 

While certain objectionable features of 8S. 2907 have been corrected or elimi- 
nated in S. 848, it is basically the same bill and the objections of this Office to the 
legislation go to its entirety I have examined the hearings held in connection 
with 8S. 2907 and have found nothing therein which, in my opinion, warrants a 
deviation from the views expressed in the pervious report of this Office dated 
April 25, 1952, in pertinent part, as follows: 

“* * * Its enactment apparently would not result in any substantial benefits 
to the Government but in all probability would result in additional costs having 
to be borne by the Government. It seems obvious that to require each bidder to 
make such final and definite arrangements with each and every subcontractor nec- 
essary to the contract work as to enable him to state in connection with his bid 
the name of each subcontractor and to bind himself accordingly, could only result 
in higher bids. There would be involved, not only the cost of making all final and 
definite arrangements with each subcontractor before bidding, but the risk of extra 
costs growing out of the operation and administration of the law, and it may be 
assumed that prudent bidders would reflect fully all such costs and risks in their 
bids. In addition, such a law might operate to restrict competition in bidding 
through deterring prospective bidders from assuming the expense and risks in- 
volved. Unsuccessful bidders could not, of course, be reimbursed the cost result- 
ing from making final arrangements with subcontractors preparatory to bidding. 
Then, too, there would be the direct expense to the Government necessary to such 
administration and supervision as would give full effect to the law. 

“Furthermore, there is considerable doubt that the bill would accomplish the 
desired purpose of preventing general contractors from shopping the bids of their 
mechanical specialty subcontractors. While the bill would no doubt eurb the 
general contractor from peddling bids after he had been awarded a contract, it 
seems obvious that, if a contractor, before putting in his bid, were required to state 
definitely who was going to be his subcontractor, he would merely shop his bids 
before rather than afteraward. And, while it may be that subcontractors generally 
bid against each other and in some instances reduce prices below a fair rate, the 
fact remains that they have the means of protecting themselves in their own 
hands. It is not believed that the United States should attempt to regulate com- 
petition among them in their relation to general contractors. It doubtless occurs 
in numerous cases that bids of subcontractors are considered too high by the 
general contractor and that estimates are placed in the bids with the view of the 
general contractor performing the work or securing a lower proposal from some 
other subcontractor.”’ 

Accordingly, this Office again recommends that the proposed legislation not be 
given favorable consideration. 

Sincerely yours, 
Linpsay C. WARREN, 
Comptroller General of the United States. 


APRIL 13, 1953. 
Hon. WriiiAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate 

Dear Mr. CHAtRMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to 8S. 848, 83d 
Congress, a bill ‘‘To preseribe policy and procedure in connection with construc- 
tion contracts made by executive agencies, and for other purposes.’”’ The Secretary 
of Defense has delegated to the Department of the Army the responsibility for 
expressing the views of the Department of Defense thereon. 

The Department of the Army, on behalf of the Department of Defense, is 
opposed to the above-mentioned bill. 
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S. 848, 83d Congress, is identical to S. 2907, 82d Congress, as reported in the 
Senate on June 27, 1952, and substantially identical to H. R. 7819, 82d Congress. 
The main purpose of the bill apparently is to eliminate an undesirable practice in 
the construction industry, generally referred to as bid shopping. This is a practice 
where, in some instances, general contractors look around for specialty subcon- 
tractors, such as those who engage in heating, plumbing, and electrical work, to 
do the work cheaper than the proposal submitted by some other subcontractor 


and which may have been used by the prime contractor in making up his bid 
The enactment of this bill would require the Government to undertake the 
enforcement of a code of et! ics pertaining to contractors. 


It has long been the practice of the Government not to inquire into cost break- 
downs of contracts bid on a competitive basis; nor has it been the practice of the 
Government to require the principal contractor to accept subcontractors under 
such conditions as stated in the bill. In this connection, it is desired to point 
out that estimates are prepared by the Government for all lump-sum construction 
projects } rior to the award of such contracts \ comparison of the bids submitted 
with such cost estimates will generally indicate whether or not the bid prices are 
reasonable 

By requiring the approval of subcontractors by the Government and by 
requiring the names of subcontractors and sub-subeontractors to appear in the 
contract document, there are created problems of an administrative and legal 
character. In facing the administrative problem, the Government would be 
required to coordinate not just one principal contract but also several individual 
contracts; with respect to the legal problem, the Government would be exposed 
to legal difficulties in the event subcontractors, approved by the Government, 
defaulted in their work or otherwise proved incompetent. It is not believed that 
such difficulties would be overcome by the provision in the bill which would 
disclaim the creation of any privity of contract between the Government and 
any subcontractor or sub-subcontractor 

It is strongly believed that there should be no departure from the principle 
that the prime contractor shall remain solely responsible as to the selection of 
his subeontractors. The need for adherence to this principle has been borne 
out by experiments which were conducted where specialty phases of a construc- 
tion project were separately let rather than all being placed by and under one 
general contractor. This departure from the normal procedure resulted in 
numerous claims for damages. 

The requirements of the proposed bill as they are intended to apply to CPFF 
construction contracts are not feasible. The definitions of ‘independent mechan- 
ical specialty subcontractor” and ‘‘eontractor qualified to perform mechanical 
specialty work” are in general terms, are ambiguous, and would present difficult 
questions of interpretation. The determination as to whether the contractor or 
subcontractor is qualified to perform a particular kind of work is dependent upon 
such a variety of factors as to be more properly a matter for administrative 
responsibility than for legislative prescription. As to the proposed provision 
for approval of mechanical specialty subcontractors, it is pointed out that under 
existing procedures the contracting officer must approve all subcontracts of 
more than $2,000 under CPFF general contracts. Some contracting officers 
require their prior approval for all subcontracts regardless of the amount thereof. 

The bill is discriminatory. The fact that, in addition to the mandatory 
requirement in the bill that the names of mechanical specialty subcontractors be 
stated in the contract document, the contracting agency may, of its own accord, 
request the names of subcontractors performing nonmechanical work be included 
in the contract document, will not remove the stamp of discrimination. Even 
if such discretion with respect to nonmechanical subcontractors were exercised 
by contracting agencies to the fullest extent, there would still be left a large 
number of subcontractors in the field of material men and suppliers of both the 
prime and subcontractors without the purported benefit of the bill. Policing 
by the Government to protect the bids or proposals of subcontractors doing 
mechanical specialty work and those performing nonmechanical work would 
undoubtedly result in demands for similar action by other subcontractors par- 
ticipating in the performance of construction contracts. In any particular classes 
of subcontractors are entitled to the special treatment which the bill would allow, 
no sound reason appears for not according the same treatment to all classes of 
construction and supply subcontractors. In such event, the administration of 
construction contracts would become unduly burdensome. 

In summary, it may be stated that the bia shopping of general contractors which 
the bill is seeking to overcome is a matter to be cleaned up by the construction 
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The Government has always taken the position that it should look only to th 
general contractor for performance. This places the responsibility for the per- 


formance of the work in one place and eliminates the necessity of dealing with 


industry itself if indeed such a practice is regarded by the industry to be unethical. 





many pers m8 rather than with the one who should be re spon ible for the entire 
work. The subcontract price, conditions of the subcontra and any other 
agreements entered into by the general contractor and his subcontractors are 
matters of concern only to t! se parties and should be of no coneern to the Gov- 
ernment so long as the provisions of the prime contract are being adhered 


there is no patent violation of law, and there is no evidence of collusion or fra 1. 
Further, any requirement by which contractors performing lump-sum competi 
tive contracts must submit for inspection and audit all books, accounts, and ree- 
ords, is entirely foreign to, and strikes at the heart of, the competitive bid system. 

It is recommended that this measure not be enacted into law : 

The fiscal effects of the bill cannot be estimated by Jepartment of Defense 
however, enactment of the bill would inerease the Government construction costs, 
both through increased direct contract payments and increased administrative 
expenses. 

This report has been coordinated among the departments and boards in the 
Department of Defense in accordance with procedures prescribed by the Secretary 
of Defense. 

Inasmuch as the committee has requested that this report be expedited, it is 
submitted without a determination by the Bureau of the Budget as to whether it 
conforms to the program of the President. However, as soon as such advice is 
received it will be forwarded to your committee. 

Sincerely yours, 





1 T 
ie | 


Rosert T. STEVENS, 
Secretary of the Army. 


DEPARTMENT OF JUSTICE, 
Washington, D. C. April 18, 1953 
Hon. WriiiamM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

DeAR SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 848) to prescribe policy and procedure 
in connection with construction contracts made by executive agencies, and for 
other purposes. 

The bill would provide that no contracting agency shall enter into a construction 
contract upon a cost-plus-a-fixed-fee basis uniess the contract shall provide that 
all mechanical specialty work involved in the performance thereof shall be done 
by independent mechanical specialty subcontractors or by a contractor qualified 
to perform such mechanical specialty work and that the name of the subcon- 
tractor or contractor shal! be submitted to and approved by the agency. The 
bill would also provide that no lump-sum contract shall be awarded unless the 
contract bid contains the names of the subcontractors who wil! perform the 
mechanical specialty work involved, the names of subcontractors who will per- 
form nonmechanical work, and the cost to the contractor of the mechanical 
specialty work and nonmechanical work to be performed by each subcontractor 
named. The provisions of the bill would not apply to contracts to be performed 
outside of the continental limits of the United States, which limits include Alaska, 
contracts amounting to less than $25,000, and any contract involving a public 
exigency which may not be delayed by the application of the procedure prescribed 
in the bill. 

Whether the bill should be enacted involves a question of legislative policy 
concerning which this Department prefers not to make any recommendation. 
However, the committee may wish to consider the advisability of including in 
the bill a statement of policy which would make it clear that the legislation is 
not designed to prevent otherwise qualified recent entrants in the field of 
independent mechanical specialists from securing Government contracts 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 








WILuiAmM P. Rocers, 
De puty Attorne y General. 
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FEDERAL TRADE COMMISSION, 
Washington, May 1, 1958. 
Hon. Wriiiam LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Mr. CuarrMan: This is in reference to your letter of March 19, 1953, 
requesting an expression of the views of this Commission with respect to 8. 848, 
83d Congress, Ist session, a bill to preseribe policy and procedure in connection 
with construction contracts made by executive agencies, and for other purposes. 

The Commission appreciates the opportunity afforded to express its views on 
this bill. However, since the subject matter of the bill more largely affects other 
agencies which, we understand, have already expressed their views to the com- 
mittee, the Commission does not desire to comment on the bill. 

By direction of the Commission. 

Sincerely yours, 
Epwarp F. Howrey, Chairman. 





GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., April 10, 1958. 
Hon, Wiuu1Am LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington 25, D. C. 


DEAR SENATOR LANGER: Reference is made to your letter of March 19, 1953, 
transmitting for our comments 8. 848, a bill to prescribe policy and procedure in 
connection with construction contracts made by executive agencies, and for 
other purposes. 

Section 2 (a) provides that no executive agency shall award or enter into a 
cost-plus-a-fixed-fee contract unless such contract requires that all mechancal 
specialty work shall be done by independent mechanical specialty subcontractors 
or by a contractor qualified to perform such mechanical specialty work. Further, 
that before any mechanical specialty work is commenced, the name of the inde- 
pendent mechanical specialty subcontractor or qualified contractor shall be 
submitted by the contractor to the procuring agency and approved by such agency. 

Section 2 (b) provides that this section shall not be construed to forbid or 
prevent the cost-plus-a-fixed-fee contractor from performing any kind of mechani- 
cal specialty work if he is qualified to perform the same. 

Section 2 (c) exempts 3 classes of contracts from the purview of the bill. 

Section 3 deals with lump-sum construction contracts. Subsection (a) requires 
that, before award or negotiation, the contractor must submit in his written bid 
or written statement the names of the subcontractors who will perform all mechan- 
ical specialty work, and, if required by the procuring agency, the names of sub- 
contractors who will perform such particular nonmechanial work the procuring 
agency may specify the plus cost to the contractor of the mechanical specialty 
work and nonmechanical work. The contract must specify the names of the sub- 
contractors and the cost of the work, set forth in the bid or written statement of 
the contractor. 

Subsection (b) provides that this section shall not be construed to forbid or 
prevent any contractor from himself performing any part of the mechanical 
specialty or nonmechanical work provided it is so specified in the bid or written 
statement and in the contract which must also show the cost for which he will 
perform the same. 

Subsection (c) prohibits the contractor from having any work performed by any 
person under the contract other than the contractor or subcontractor specified 
therein, except in accordance with the provisions of subsections (d), (e), and (f) 
of this section. 

Subsection (d) permits the contractor to engage a substitute or different con- 
tractor in the event the subcontractor named in the contract defaults, provided he 
submits in writing to the agency the name and contract price of the substitute 
subcontractor. 

Subsection (e) provides that if the contractor is able to secure a substitute 
subcontractor at a lower cost than the cost specified in his contract, the contractor 
may engage such substitute subcontractor upon the fulfillment of certain addi- 
tional conditions. The first is that the name of the substitute contractor and a 
copy of the proposed contract be submitted to the procuring agency for approval, 
and the second is that, in the case of construction contracts made or awarded after 
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bids. pursuant to advertising, such substitute subcontractor shall be one whose 
name was set forth as a proposed subcontractor in one of the bids filed pursuant 
to such advertising. 

Subsection (f) requires that the contractor’s total contract price shall be 
adjusted by the full net difference in cost in the event a substitution pursuant to 
subsection (d) or (e) results in a lower cost to the contractor. 

Subsection (g) prohibits an executive agency from awarding or entering into 
a lump-sum construction contract unless, in addition to the requirements of 
subsection (a) of the section, the name or names of all sub-subcontractors who 
will perform mechanical specialty work and the cost thereof shall be set forth 
in any written bid or statement submitted by the contractor to the agency 
before the contract is awarded or made 

Subsection (h) provides that no contractor shall have any mechanical specialty 
work performed by any sub-subcontractor other than the one named in the 
subcontract, as provided in subsection (g) of the section, unless and until the 
name or names of the different or substitute subcontractors and the contract 
price of the mechanical specialty work to be performed by each is submitted in 
writing to the contracting agency. 

Subsection (i) excludes the same three classes of contracts from the purview 
of the act as does section 2 (ce). 

Section 4 gives the Comptroller General access to and the right to examine 
any directly pertinent books, documents, papers, and records of any contractor 
or subcontractor until the expiration of 3 years after final payment under such 
construction contracts. 

Section 5 defines various terms for the purposes of the act. 

The mandatory provisions of section 3 of the bill are discriminatory in that 
they require the procedures prescribed therein to be applied without exception 
to mechanical specialty subcontractors without making corresponding com- 
pulsory requirements with respect to the other trades, leaving the same to the 
administrative discretion of the contracting agency. Thus, the mechanical and 
electrical trades are singled out to the exclusion of the other trades and the 
materialmen and suppliers of both prime and subcontractors. 

Generally speaking, the present contracting practices of the General Services 
Administration with respect to cost-plus-a-fixed-fee construction contracts con- 
form to the requirements of section 2. In fact, in such cases we require advance 
approval by the contracting officer of all subcontracts. 

Subsection (c) of section 2 is too restrictive. There are other situations to 
which the section should be construed not to apply. A number of these are 
enumerated in section 302 (c) of the Federal Property and Administrative Services 
Act of 1949, as amended—e. g., contracts as to which the agency head determines 
that the character, ingredients, or components thereof are such that the purchase 
or contract should not be publicly disclosed. 

The imposition of the procedures prescribed in section 3 with respect to lump- 
sum contracts would result in a considerable increase in administrative costs. 
These costs would be continuing throughout the life of a contract because the 
Government agency would be required: 

(a) To examine the bids to ascertain whether or not the names of proposed 
mechanical specialty subcontractors had been stated together with the amounts 
of said subcontracts; 

(b) To write into the contract, in the preparation thereof, the information 
designated in the bid; 

(c) Thereafter, in the administration of the contract, as a contract obligation 
of the Government, to enforce the making of the respective subcontracts with the 
designated subcontractors; 

(d) In the event of the failure or refusal of a subcontractor stipulated in the 
contract to perform or complete the work, to administer those provisions of the 
law governing the arrangment of a corresponding subcontract with a substitute 
or a different subcontractor; and 

(e) In the event that the contractor should arrange to have work performed 
by a different or a substitute subcontractor, to modify the original contract to 
reflect any savings in contract price. 

The last proviso of subsection (e) of section 3 would have the effect of restricting 
the prime contractor, under certain conditions, to the selection of a substitute 
subcontractor who had made a proposal in advance of the award of the prime 
contract to another bidder. It would appear that this restriction is contrary 
to the policy of obtaining full and free competition as expressed in such statutes as 
section 3709 of Revised Statutes, the Armed Forces Procurement Act of 1947, and 
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the Federal Property and Administrative Services Act of 1949. This subsection 
is also objectionable for additional reasons. The fact that the prime contractor 
has a choice of possibly two or more substitute subcontractors acceptable to the 
Government who have respectively submitted lower proposals than did the sub- 
contractor named in the prime contractor’s bid, may constitute a temptation to the 
prime contractor to suggest a kickback from his named subcontractor or other 
improper practice as consideration for refraining from making a substitution. 
On the other hand, the prime contractor in such a situation is not required to 
substitute the subcontraetor who had bid the lowest amount and who would be 
acceptabl to the Government. In neither instanee, therefore, would the Gov- 
ernment receive the benefits to which it is entitled. 

It is extremely difficult to conceive that in actual practice a contractor would go 
to all the trouble and expense required to comply with subsection (f) of seetion 3 to 
effect a saving which would enure to the benefit of the Government only, assuming 
that the substitution does result in a lower cost. It would thus appear that one 
of the prime objectives of the bill has failed as to the Government. 

The prefix ‘‘sub-”’ should be inserted before the words ‘‘subcontractor’’ and 

ubeontractors,”’ respectively, in lines 5 and 14 on page 6 of the bill for the sake 
of clarity. 

The comments which we have made with respect to section 2 (c) are likewise 
applicable to seetion 3 (i 

Press releases issued by sponsors of the bill have laid considerable emphasis 
upon the alleged abuses of bid shopping and bid peddling, and it is purported 
that the bill will correct such practices. However, it is noted that the bili, as 
drafted, does not prevent the practice of bid shopping and bid peddling in which 
the respective subcontractors indulge in their dealings with their materialmen and 
suppliers. The bill is designed to regulate Federal construction contracts only. 
Any abuses of bid peddling and bid shopping which may exist, must also be 
prevalent in connection with private construction contracts. 

[t is our conclusion that the various burdens and requirements imposed by the 
bill on contractors may well result in discouraging what might otherwise be low 
bids and thereby result in increased costs rather than in savings to the Govern- 
ment. For this and the other reasons hereinbefore mentioned, we are opposed 
to the enactment of the bill. 

As suggested in your letter of April 2, 1953, Mr. Thomas B. Collins of the 
Senate Judiciary staff has been notified it is anticipated that Mr. W. E. Reynolds, 
Commissioner of Public Buildings Service, will represent this administration at 
the joint hearing on April 14, 1953, of the Senate and House subcommittees, and 
will be accompanied by Mr. Maxwell H. Elliott, general counsel, and Mr. John W. 
Fretz, Jr., attorney. 

In view of your request that this report be furnished prior to the aforementioned 
Hearing date, the shortness of time has prevented our ascertaining from the 
Bureau of the Budget the relationship of the proposed legislation to the program 
of the President. 

Sincerely yours, 


RussELL Forses, Acting Administrator, 





APPENDIX 


STATEMENT OF CONGRESSMAN EpGar A. JONES IN RE H. R. 1825 


The two bills under consideration here this morning—H. R. 1825 and 8. 848— 
are identical in purpose and intent, and are designed to give mechanical specialty 
contractors, the majority of whom are small-business men, a greater share in the 
Federal construction program, and to curb the unfair practices of bid shopping 
and bid peddling on Federal work. 

It can be correctly said the two measures are bipartisan. Although H. R. 1825 
was introduced by myself, a Republican, the companion measure, 8. 848, is spon- 
sored by 5 Democrats—Senators Kilgore, Sparkman, Magnuson, Jackson, and 
Fulbright—and 3 Republicans—Senators Langer, Young, and Jenner 

The two measures provide that if general contractors on cost s Federal 
eonstruction jobs are not qualified by previous experience to perform specialized 
work, such as plumbing, air-conditioning, heating, electrical work, and the like, 
they must subeontract this specialized work to independent contractors. 

They also provide with regard to lump-sum contracting that the general con- 
tractor shall state in his bid the names of the mechanical specialty subcontractors, 
if any, he intends to employ and the cost of such subcontracted work to him. 
The bills also provide that in the event of the substitution of a subcontractor to 
reduce cost, the resulting saving shall be reflected in a reduction of the contract 
price payable by the Government. 

Thus, we find that enactment of these m 
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sirable ends—give small businessmen a great struction 
program: assure the Government 
by subcontractors of proven qualifi , 
only in eases where subcontractors are sub 
higher price for their work, but generally by 
contractors willing to bid on Government, jobs. 

Since the two bills are identical, I shall, for the remainder of my statement, 
refer to them in the singular, rather than the plural, as I set forth a broader 
summary of the measures and give their background 
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The first part of this bill, section 2, is applicable to Federal Government cost- 
plus construction contracts only. It provides that if the general contractor hold- 
ing a cost-plus contract is not qualified by previous experience to perform mechan- 
ical specialty work, such as plumbing, heating, air-conditioning, piping, electrical 
work, and the like, he must subcontract this work to independent qualified me- 
chanical specialty contractors who are qualified these fields to subeontract. 

The second part of the bill, seetior } relates only to lum um construction 


contracts made by the Federal Government and does not require any contractor 
to be qualified by experience. It simply provides that the general contractor 
shall state in his bid (1) the names of the mechanical! specialtv subcontractors, if 
any, that | 


he intends to use to accomplish the mechanical specialty work and such 
other portions of the work as may be designated in the advertisement by the ageney 


in question, and (2) the cost ot the contraetor of the work to be ibeontract« d. 

It then provides that the contractor may have the specialized work done by a 
substitute or different subeontractor in the event of default by the one first 
named. In such event, there are no restrictions on who he may engage as a 


substitute. It also provides that the contractor may engage a substitute or 
different subcontractor to reduce cost, provided he engages a subcontractor who 
has previously filed a bid with some general contractor and provided the substi- 
tute subeontractor is acceptable to the Government agency letting the contract. 
In the event savings are effected by the substitution of different subcontractors 
for those named in the original bid, the bill provides that such saving shall be 
reflected in the reduction of the contract price payable by the Government. See- 
tion 3 (2) and 3. (h) contains similar protection with respect to subcontractors of 
mechanical specialty work. 
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The provisions of the bill expressly do not apply to contracts to be performed 
outside of the United States and those contracts for $25,000 or less, or in cases 
where the agency head determines that public exigency would warrant waiver. 


Phes: provisions are contained in sections 2¢ and 3 l Section 6 of the bill 
expressly provides that it shall create no cause of action by a subcontractor 
against the Government. Penalties fot violations are set forth in section 7. At 


the disere tion of the contracting avency, the provisions of section 3 mey be 
extended with respect to particular contracts to construction subcontractors in 
fields other than mechanical specialties 

The provisions requiring a contractor unqualified in these mechanical fields to 
subcontract suct work on cost-plus jot s is urgently needed to prevent waste of 
Government funds through attempts of inexperienced people to perform this 
complex work on a cost-plus basis, and to retard the absorption of independent 
small and medium businessmen in the mechanical specialty contracting field 
resulting from what is in effect Government subsidization of the integration of 
general contractors on cost-plus work 

Back in 1942 this problem was studied in detail by the House Committee on 
Military Affairs After hearing more than 250 witnesses and traveling more 
than 120,000 miles for on-the-ground study of various Government construction 
projects, the committee concluded, with respect to cost-plus contracting, and 

quote 

“This type of contract (cost-plus-fixed-fee contract), among other things, led 
to the refusal on the parts of contractors to sublet specialty contracts such as 
electrical installations, plumbing, heating, and the like when they were totally 
unprepared either to plan or execute them.” The quotation is taken from House 
Report No. 2272, 77th Congress, 2d session, and will be found on page 43. 

The problem had further study by the Senate Judiciary Committee of the 
82d Congress, and in its report on 8. 2907, a bill almost identical with the two 
now under consideration, the committee had this to say in Senate Report No. 
1969, pag 7, and I quote: 

“Tt was pointed out that on cost-plus contracts many general contractors who 
lacked the necessary experience, skill, capital equipment, and engineering know- 
how were undertaking to acquire it and set up their own mechanical specialty 
subdivisions at Government expense. Since these contractors’ operating costs 
are paid by the Government under the terms of their contracts there is an in- 
evitable tendency not to subcontract this work to the existing mechanical spe- 
cialty contractors and the Government is losing the benefit of having this work 
done by experienced people.” 

In effect, both committees have said the Government in mgny instances is 
financing new ventures for general contractors—all at the cost of the taxpayer 
with the Government frequently getting shoddy work because specialized mechani- 
cal work was not subcontracted to men of skill and experience in mechanical 
fields. And, as the Government subsidized new ventures for the general con- 
tractors, the small- and medium-business men were denied their fair share of 
Government work. 

During Wold War II when cost-plus contracting was usual, the result could 
have been the almost complete elimination of the mechanical specialty subcon- 
tractor from the economic scene if it had not been for the so-called OPM agree- 
ment. Under this agreement sponsored by officials of the Office of Production 
Management, labor leaders agreed to forego so-called golden time on cost-plus 
contracts, and the Federal procurement agencies agreed to require subcontracting 
of mechanical specialty work. Any legal force this agreement may have had is 
now clearly expired and there would be no protection to the Government or the 
subcontracting industry if defense emergency should in the future make cost-plus 
contracting usual on Federal construction. There was a lot of cost-plus contract- 
ing immediately following the start of hostilities in Korea and some Federal con- 
struction is being handled in this manner at the present time. 

Section 2, which deals with cost-plus contracts only, is designed to prevent a 
general contractor from undertaking at Government expense and without responsi- 
bility as to cost, mechanical specialty work—electrical, air-conditioning, plumb- 
ing, etc.—with which he has no previous experience and which he normally sub- 
contracts to mechanical specialty contractors. The very sound theory of this is 
that any responsible person who is willing to risk his own capital on a construction 
contract which he takes at a fixed price is entitled to undertake the performance 
of any part thereof, whether or not he is qualified by previous experience to per- 
form the same cheaply, but that a person without previous experience and tech- 
nical know-how in specialized mechanical work has no right to undertake such 
work on a cost-plus job and thereby gain his experience at public expense. 
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In the past, this has resulted in tremendous waste of public funds. It is a 
completely unjustifiable waste in times like the present, when able, experienced 
mechanical specialty subcontractors are available to do a job efficiently and at 
reasonable cost. In substance, it is a Government subsidy to big business by 
means of which small-business men may be eliminated from the national economic 
picture, a result diametrically contrary to the frequently expressed legislative 
policy of both political parties of aiding and protecting small business. Further, 
it is unfair to both the taxpayer, at a time when taxes are a near-crushing burden, 
and to the thousands of small- and medium-business men in the highly competitive 
mechanical specialty contracting business now ably qualified to perform such work 
economically. 

Not many years ago the percentage of cost of construction represented by the 
mechanical specality work was relatively small. Today the story is different to a 
marked degree. Mechanical specialty work now is a very large part of the cost 
of any construction job. In many instances it runs as high as 50 percent of the 
cost; in some instances it may be much more than 50 percent. General con- 
tractors do not normally find it necessary to secure subbids for work other than 
mechanical specialty work. The cost of preparing the various subbids on this 
work is very high, sometimes as high or higher than the cost of preparing the 
general bid based in large part thereon. 

General contractors fall into two classes. The majority who obtain the lowest 
subbids before making their general bid and who use as subcontractors the lowest 
responsible subbidders, and on the other hand there are those general contractors 
who indulge in bid shopping after the award. These last are encouraged by the 
subcontractors who engage in what is commonly called ‘“‘bid peddling.”” A Senate 
Judiciary Committee Report, No. 1969 of the 82d Congress, 2d session, defines 
bid peddling as, and I quote, ‘“‘the continuation of negotiations between the 
contractor and the subcontractor after the former has been awarded the contract 
on the basis of a bid given him by the latter and has a virtual monopoly on the 
particular construction involved.” 

The practice and effect of bid shopping was clearly explained by the Tax Court 
of the Uffited States in its findings of fact in Ring Construction Corporation (8 
Tax Court 1070 (1947)). Said the court: 

“There is a practice among some contractors of shopping among subcontractors, 
after successfully bidding for a construction job, in order to obtain lower subcon- 
tract prices than those previously submitted and used in making up the successful 
bid. Such a contractor is known as a ‘bid jobber’ or ‘bid shopper,’ and there is 
a policy among subcontractors either not to bid with a contractor known to be 
such a ‘bid jobber’ or to bid so high that he, the subcontractor, can still come down 
on his price and get the job. This resulJts in an increase in the price quoted to the 
‘bid shopper’ but may also result in a decrease in the bid made by the ‘bid shopper’, 
who expects to buy the subcontractor’s services or materials for less than the bid 
received.” 

In the Ring case the Tax Court protected the Government by approving the 
recovery of the unearned profit, stating, and I quote: 

‘Moreover, we think that the costs computed in bidding were high, not only 
because of the general uncertainty of war market and labor conditions, but 
because the contractor expected to reduce them greatly by shopping among or 
haggling with subcontractors—a practice, under the evidence—causing subcon- 
tractors in general to bid high or refrain. He testified that he actually did so 
shop or haggle, and the subbids were thus reduced about $600,000.” 

The court, unfortunately, did not have occasion to go into the most damaging 
aspect of bid shopping from the standpoint of the Government—the taxpayer, 
if you please—-that it has resulted in a very large proportion of the most reputable 
and highly skilled subcontractors completely withdrawing from Federal construc- 
tion work. It stands to reason that the consequent reduction of the field of open 
competition bidding and the tampering with competitive processes involved has 
increased the cost of Federal construction. 

And rizht here it should be emphasized that all segments of the construction 
industry agree that bid shopping is an evil in the industry detrimental to the best 
interests not only of the industry itself, but the Government as well on Federal 
construction projects. It is an evil which raises construction costs and frequently 
results in inferior workmanship and materials where mechanical installations 
are invclved. 

The practice is banned by the code of ethics of the Associated General Con- 
tractors of America, and branded contrary to the best interests of the customer. 
It is condemned by the Handbook of Archtectural Practices issued by the Ameri- 
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can Institute of Architects as disadvantageous to the owner—the Government. 
Further, it is contrary to the trade practice rules for the electrical contracting 
industry promulgated by the Federal Trade Commission. 

The Senate Judiciary Committee found the practice to be prevalent and in 
creasing In Senate Re port No. 1969, 2d session of the 82d Congress, the com- 
mittee said, and I quote 


} 


obviously, will make it increasingly difficult for both the etl | genera! 





( r and the ethical subcontractor to compete against those members of 
the industry who engage in bid shopping The inevitable result is to resurict 
the imber of qualified subcontractors who are willing to participate in Govern 

( col! ruction work, and it makes those who do participate put in their bids 
at the last minute and sometimes at an artificially increased figure to the distress 
of the general contractor. 


The practice of bid shopping is not confined to Federal construction but it is 
more subject to the force of public opinion on private work than on Government 








vork where relationships are usually impersonal and transitory. Moreover, the 
Congress m arily prescribes by legislation the rules under which contracts will 
be let by the Federal Government The Government necessarily determines the 
conditions on whicl will do business l’ailure to inelude in the regulation of 
contracting any regulation of subcontracting procedures has resulted in waste and 
been an encouragement to the unfair trade practice of bid shopping. In addition 
) protecting itself, the Federal Government should have procedures reflecting an 
ical tone, This can be brought about through enactment of this measure 
h, at the same time, would promote and encourage the expansion of small 
} iness the mechanical specialty contracting field and give the Government 
iter assurance of high quality mechanical installations in its construction 
projects 

Section 3, which deals with lump-sum contracts, is designed to reduce the inci- 
of bid shopping by preventing unjust enrichment of unscrupulous general 
tracto derived from shopping or peddling the bids of their mechanical 
ecialty beontractors, after an award of contract has been made to them at a 
1 on legitimate bids prepared at the expense of the subcontractors. 
db mpha i that the bill dor not prevent a general contractor from 
mechanical specialty work to be done at a cost lower than that indicated 
e bid upon which the contract price was originally based, but provides that 
rVing in don o shall acerue to the benefit of the Government by reduction 
al itract price in the case of contracts awarded after competitive 
\ e substitution olely to obtain a lower cost, section 3 also limits the 
ical specialty subcontractors who may be substituted for those who have 
ed their time and capital in preparing estimates for some bid made on the 
There is no limitation on selection of a substitute subcontractor where thi 

one umed defaults in any mann 
Vit, ,? ealled to the fact that th bill the Federal Construction Contract 
Act loes not provide for what is called separation of contracts, an anathema to 


contractors provided in the legislation of a number of States including 
Arkansas, Delaware, New York, New Jersey, Ohio, and North Carolina. Nor doe: 


irbitrarily designate the subcontractors by separate bidding as the Massachu- 


statute aimed at bid shopping. It is nilar in operation to the listing stat- 
in California and Idaho, but definitely provides for contingencies as to which 
these statutes are silent This measure, with its laudable objectives, has long been 
advocated by three national associations of small-business men—the National 


tractors Association, National Association of Master Plumbers, 
Piping, Air-Conditioning Contractors National Association. 
ions of from 52 to 70 vears standing. They long have been 
pokesmen for more than 17,000 dues-paying members of their 
respective industries, and they firmly believe they represent in this matter the 


views of approximately 60,000 other businessmen in the industries who are not 





subscribing member Mach of these organizations is nationwide in scope and i: 
representative of every State of the Union. 

Other endorsers include the Sheet Metal Contractors National Association 
with over 1,200 members throughout the Nation, the Sheet Metal & Roofing 
Contractors Association, and many smaller or local organizations of businessmen 
such as the Massachusetts Electrical Contractors Association, the Mechanical 
Contractors Association of Maryland, Ine., the Virginia Plumbing & Heating 
Contractors, Inc., and the Construction Industry Association of Mobile, Ala. 
Further, it has been endorsed by eminent architects and a number of individual 
general contractors. 
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Business organizations are not the onlv ones who have wholeheartedly endorsed 
this proposed legislation. The American Federation of Labor craft unions con- 
cerned—the International Brotherhood of Electrical Workers, the United Associa- 
tion of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, 
and the sheet metalworkers union have all endorsed it. And I might add that the 
present Secretary of Labor, the Honorable Martin Durkin, when he was president 
of the pipefitters union, filed a statement in favor of the legis 
ing here 
This, with a section-by-section review of the proposed act, we find that this is 





ation we are consider- 


legislation which can assure the Government better work at lower costs and give 


small-business men 2 feirer share of Federal construction work, while the organi- 
zations giving it their full support further stamp it 2s legislation which will be in the 
best interests of the general and subcontracting industries herefore, I strongly 
urge its early approval by the committee, and subsequent early Passa bv the 


Congress, 


1 47 : 
Hon. WinutAM LANGER, 
Chairman, Committee on the Ju 


Dear Mr. CHArRMAN: At a joint 
mittee on the Judiciary and a sub« 
Judiciary, on April 14, 1953, for 
H. R. 1051, H. R. 1066, H. R. 1520, 
requested that the Department of tl 
insertion in the record in connection : 
Tulievy. The following information is furnished pursuant to that request 














rhe Department of the Army was requested to secure an opinion from the 
Judge Advocate General of the Army in connection with the following stateme 
of General Tulley: 

“Tn facing the administrative problem, the Government would be required t 
coordinate not just One principal contract but also.several individual contracts 
with respect to the legal problem, the Government would be ex] d to ljega 
difficuities in the event subcontractors, approved by the Government, defaulte 
in their werk or otherwise proved i tent.’ 

The Judge Advocate General of t has made the following comment in 
connection with the above statement 

‘It would appear that General Tulley’s statement 1 refere1 t itua 
where the prime contract has failed to perform his contract with the Govert 
nent as the result of the defauit or incompetency of a subcontractor app1 
the executive agency letting the contract. In such a situation, shouid the 
Government attempt to recover against the prime contractor for his defau é 


might defend on the ground that the breach was caused by a subcontractor 
approved by the Government and as such he, the prime contractor, is not liable. 


Another legal difficulty which the general might have been speaking of is the 
situation where a subcontractor defaults or otherwise proves incompetent and 
creditors of the subeontractor seek payment from the prime contractor. t 


prime contractor, in such a situation, might well seek to place the liability on the 
Government on the ground that the subcontractor was approved by the executi\ 
azency and that his name appeared in the contract. In neither of these situations 
wuld the provisions of section 6 of the proposed bill be dispositive.” 

General Tulley was asked for more detailed information concerning the expe- 
rience of the Corps of Engineers in separately letting specialty phases of a construe- 
tion project rather than all being placed by and under one general contractor as 
is the normal procedure. Specifically General Tulley’s statement was, ‘““The need 
for adherence to this principle has been borne out by experiments which were 
conducted where specialty phases of a construction project were separately let 
rather than all being placed by and under one general contractor.” 

Attached hereto is a copy of the supplemental statement of General Tulley 
with reference to 8. 848. 

Sincerely yours, 
WiLuiaM J. FLYNN, 
Colonel, J AGC, 
Chief, Legislative Division. 


33056—53——13 
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SUPPLEMENTAL STATEMENT RE 8. 848 By Bric. Gen. Davin H. Tunuey 


1. The specialty contractors’ organizations now sponsoring S. 848, in the past, 
sought to have the Corps of Engineers advertise specialty work on a prime con- 
tract basis rather than let the contract to a general contractor. As an experiment, 
this was done on several projects of the Veterans’ Administration hospital program 
under the jurisdiction of the Corps of Engineers. Inasmuch as there were many 
prime contractors to coordinat "g 
to deal with, claims under such contracts correspondingly increased. T 
ing are examples of this situation: 

\t the Veterans’ Administration hospital, Albany, N. Y., some 15 contracts 


e on a job, and since there were more organizations 
he follow- 


were entered into for a $17 million job. These contracts were for the construction 
of the main building, plumbing, structural, refrigeration, electrical work, ete 
The Harris Structural Steel Co., Ine e of the contractors, claimed additional 
compet iho! through the contractir g fficer, for delavs not attributable to its 
ow yperatio Such delavs were caused by other Government contractors who 
failed to complete the site preparation, excavation, storm sewers and excavatior 
for foundations and driving of piles, as scheduled. The claim was denied by the 
contracting officer but upheld by the Engineer Board of Contract Appeals to the 
extent of $6,245 The board felt that this was an equitable adjustment of the 
added t rred by the claimant for delavs caused by other contractors. 


b) The Fleisher Engineering & Construction Co. was awarded a contract to 
construct the main hospital building, Veterans’ Administration hospital project, 


Buffalo, N , (excluding, inter alia, structural steel erection), in accordance with 
drawings and specifications made a part of the contract. The Government 
awarded a contract for the erection of structural steelin the main building to 
another contractor. The contract for the erection of the structural steel carried 


a completion date of December 28, 1947. The erection of such steel, however, 
was not completed until July 6, 1948. Here again was an example of lack of 
coordination which became an administrative burden on the Government since 
the Fleisher Engineering & Construction Co. brought claim for damages due to 
such delay. Although the Engineer Board of Contract Appeals denied the claim 
on the procedural point that the change order executed by the contracting officer 
was never approved by higher authority, as required, the Government was put 
to a heavy administrative cost and expense caused by the lack of coordination 
between two contractors. 

c) A contract for the construction of the main hospital building, Veterans’ 
Administration hospital project, Erie, Pa., was awarded to J. Slotnik Co. Inde- 
pendent contracts for certain excluded services (plumbing, heating, electrical, 
landscaping) were awarded by the Government to others. A controversy rose 
between the Government and the contractor as to whether the contractor was 
responsible for draining water from a subbasement or whether such responsibility 
should have been that of the plumbing contractor. It was held that although 
the appellant in this case was responsible for its work until accepted, it did not 
appear that this responsibility would be enlarged to cover conditions intentionally 
and affirmatively brought about by the Government in its operations with others 
in the area. The subsurface drainage system was clearly set forth in the contract 
specifications. The component operating parts of this system were to be installed 
by the plumbing contractor. This situation again emphasizes the feasibility of 
placing all such work under a general contractor rather than several prime 
contractors. 

(d) The firm of Merritt-Chapman & Scott Corp. was awarded a lump-sum 
contract in the amount of $7,674,968 for the construction of the main hospital 
building of the Veterans’ Administration at Wilkes-Barre, Pa. Since the Gov- 
ernment let, by separate contract, the mechanical, electrical, and several other 
specialty items, a question arose as to whether Merritt-Chapman & Scott or 
Frenk A. McBride Co. was responsible for the installation of grillework. 
Although the Board of Contract Appeals finally decided that the appellant was 
responsible for the installation of such grilles, much time and expense was ex- 
pended by the Government in having to arbitrate this matter. Such would not 
have been necessary had such specialty items been included as a subcontract 
under a general contractor. 

2. The above-referenced remark in General Tulley’s statement concerning the 
necessity for having the prime contractor solely responsible as to the selection of 
subcontractors is amply borne out by the few examples set forth herein. A more 
exhaustive search could be made to include many other instances where the 
Government is placed in a position of having to decide the relative merits of the 


“ 


“ 
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claims of two or more Government contractors. By requiring the Government 
to approve subcontractors it has been the contention of the Department of Defense 
that the Government is slowly working itself into a position that by being re- 
sponsible for the selection of subcontractors, it will become re sponsible for acts of 
such subcontractors which might delay the principal contractor in his operations. 
This point was brought out in the hearing merely to emphasize the possibility of 
the administrative expense which might be incurred due to the assumption by 
and control of the Government of functions ordinarily performed by prime 
contractors 


WEAVER & GLASSIE, 
Washington, D. C., April 21, 1953. 


Re Federal construction contract bill (S. 848). 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
Commattee on the Judiciary, United States Senate 

GENTLEMEN: We are writing this letter as attorneys for the National Associa- 
tion of Master Plumbers, National Electrical Contractors Association, and 
Heating, Piping and Air Conditioning Contractors National Association. in re- 
sponse to the suggestion of the chairman made at the close of the hearings on 
April 14, 1953, that the record would be kept open 1 week for the submission of 
any additional material. 

The following brief comments are directed specifically to the testimony, of each 
of the last six witnesses at the hearing on April 14, with the hope they will be useful 
to the committee. 


Testimony of Brig. Gen. G. H. Tulley (pp. 131-155 

On behalf of the Defense Department, General Tulley admitted that bid 
shopping was an evil in the construction industry and undesirable (R. 132, 151 
However, he had no suggestion for curing or curbing this evil and no alternate 
proposal (R. 151-152) and his testimony did not take into account the fact that 
the incidence of bid shopping on Federal construction is an outgrowth or result 
of the contracting procedures of the administrative agencies or rather the failure 
of such procedures to take into account subh-bidding practices. He made it 
perfectly clear that as far as the Department of Defense was concerned there was 
no intention to alter existing contracting procedures unless compelled to do so by 
statute. 

General Tulley, while admitting the legislation under consideration did not 
provide for separation of contracts, nevertheless attempted to base his argument 
against it on an inference that separation was involved. Thus his suggestion 
that under the bill the ‘‘Government would be required to coordinate not just 
one principal contractor but also several individual contracts’? (R. 137) is only 
one example of drawing such an unjustified inference 

His contention that the opportunity of the Government to disapprove subcon- 
tractors on lump-sum jobs where a prime contractor submitted a substitute in 
order to reduce costs, might in some mysterious manner make the Government 
responsible in the event of default of the substitute subcontractor would appear 
to be less than sincere. His assertion that the provisions of section 2 of the bill 
relating to cost-plus-fixed-fee contracts would be impractical because the admin- 
istrative agencies would not be able to determine whether a prime contractor was 
qualified to do the mechanical specialty work would appear to fall in the same 
category. It is hardly consistent with the general’s own admission that his 
agency is now making that determination in the case of every cost-plus-fixed-fee 
contract (R. 153-156). In other words, his own ageney (and several others) are 
now following the very procedures prescribed by section 2 which he asserts would 
be impractical. 


Testimony of William E. Reynolds, Commissioner of Public Buildings (pp. 156-163) 


Commissioner Reynolds clarified the background a the legislation materially 
when he stated that the General Services Administration and several other agencies 
now comply fully with section 2 of S. 848 and have no criticism of that section, 
and further that GSA does not and is not authorized to require the naming of 
subcontractors provided in section 3 without further legislation (R. 162). 

Mr. Reynolds, in stating with respect to the machinery provided by S. 848, that 

‘Tt would be very difficult to say or prove whether it would save money or whether 
it would cost more” (R. 158) based his objections to the bill e ntirely on alleged 
complexity of its terms, particularly section 3 (g). He suggested as a substitute, 
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legislation in the nature of the recently enacted statute in Idaho providing simply 
that general contractors shall specify in their bids the names of the mechanical 
specialty subcontractors they propose to use. 

We have no quarrel with the statute in Idaho but respectfully suggest that 
while the procedure set forth is admirably simple and may te entirely satisfactory 
for Idaho, many contingencies which might arise on Federal construction are 
not provided for, such for example, as defaults by subcontractors named or prime 
contractors who wish to perform their own mechanical specialty work. The 
very brevity of the Idaho statute (which is quite similar to the present California 
statute) might very well cause controversy to arise which would be obviated by 
enactment of 5, 848 in which the various contingencies are expressly provided for. 


Testimony of Earle J. Wheeler, Re presentative of the Associated General Contractors 
of America, Ine (pp 1638-220 

First, it would seem appropriate to correct, for the record, a misconstruction 
of the bill which Mr. Wheeler repeated several times to the effect that the prime 
contractor, in the selection of a substitute subcontractor in the event of default 
in the originally named subcontractor, would be limited in his choice to one listed 

the bid of one of the other prime contractors (R. 197, 198, 209). Actually 
he bill provides no restriction on whom the prime contractor may select as a 
ibstitute subcontractor in the event of default by the originally named subcon- 
tractor, except only that he submits in writing to the contracting agency the name 





, 


and contrac price of the substitute. (See see. 3(b). 
It would seem also appropriate to comment on Mr. Wheeler’s suggestion 
that the bill is aimed only at bid shopping by general contractors and is not aimed 
id p by subcontractors (R. 188) Of course, it is obvious that there 





no difference in ethies or effect between bid shopping and bid peddling and that 

practices actively involve prime contractors and subcontractors in equal 
No one can pretend that there is any higher standard of ethies in sub- 
x than in contracting, or vice-versa. The bill is not aimed at general 
contractors and is not concerned with morality. The provisions of section 3 are 
properly designed to cure the unfair trade practice of bid shopping and its converse, 
bid peddling, by both general contractors and subcontractors who do not or do 
not wish to use these improper business methods. Indeed, Mr. Wheeler’s own 





portrayal of the processes by which subcontracts are negotiated under present 
procedures dramatically illustrates the necessity for the legislation and the 
peculiar and special advantages which would flow from it to those engaged in 


reneral contracting on Federal works. 

\llowing generously for the natural exaggeration (witnesses’ license) or over- 
emphasis in Mr. Wheeler’s off-the-cuff portrayal of present conditions, it remains 
abundantly clear that the conditions he deseribes under present Government 
bidding procedures are highly unsatisfactory from the standpoint of the prime 
actor. Thus, Mr. Wheeler vividly paints a picture of unfortunate chaos in 
which prime contractor bids on major Government projects on the basis of wild 
gambling guesses as to the cost of mechanical specialty work and without any 

surance as to what these major subcontract costs will be (R. 186-187, 199-206, 
212-213, 215-218 

Without expressly admitting that the code of ethies of the Associated General 
Contractors of America, Ine., under present bidding procedures, can never be 
more than a pious fraud, Mr. Wheeler portrays the prime contractor as one who 
does not wish to set a deadline for the receipt of responsible firm subbids so that 
he will be free to accept and gamble on the basis of unsolicited vague telephone 
proposals at the last minute. (See particularly R. 213, 218.) 

Ve do not question Mr. Wheeler’s sincerity in suggesting that present legislation 
would be burdensome to general contractors if superimposed upon the present bid- 
ding procedures, but he completely overlooks the fact that bidding procedures pro- 
vided in the bill would not only prevent bid shopping and bid peddling but would 
bring order out of the very jungle he describes. It is suggested that he and the 
other officials of the Associated General Contractors of America, Inc., study care- 
fully the testimony of Mr. Nussmeyer, general contractor from Evansville, Ind., 
and consider the statements of Cliff C. Hyde, general contractors of Warren, Ohio, 
ABC Contractors, Ine., general contractors of Evansville, Ind., and Felmley-Dick- 
erson, general contractors of Bloomington, Ill., submitted herewith. (The latter 
two, members of Associated General Contractors of America, Inc.) These gentle- 
men have thought the matter through and realize that the prime contractor would 
be in a much more enviable position if he was able to set a deadline for firm respon- 
sible subbids and secure a large number of such subbids, figured closely because 
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they could not be changed. Under these circumstances the general contractor 
would know what his principal subcontract costs were. He would have a firm 
responsible bid, one, if he chose, backed up by a contract or bid bond. It is 
entirely possible to believe that this procedure is not presently practical for general 
contractors on Federal jobs because no one prime contractor can control the 
methods or procedures which may be used by his competitors, and as Mr. Nuss- 
meyer pointed out, an ethical general contractor is now at a competitive dis- 
advantage with bid shoppers. But if 8.'848 were enacted, all would be operating 
in the same manner and under the same conditions. Mr. Wheeler would no 
longer be under the burden, or temptation, he described 

From the standpoint of taxpayers, it is obvious that the present system under 
which the Government receives prime bids based on a gambler’s chance do not 
result in low prices. A contractor who has taken a full circle of subbids and has 
a firm bid for mechanical work of say, $100,000, is obviously in a position to sub- 
mit a lower price to the Government than one who has a vague, unevaluated 
proposition for mechanical work at $110,000 which he believes, but is, of course, 
not sure, he will be able to reduce by negotiation to $100,000, or even $90,000, 
and when he hopes, but is not sure the subcontractor is responsible 

We do not wish to draw the inference which could be drawn from Mr. Wheeler’s 
remarks, that he would prefer the present chaotic conditions because they may 
actually result, for the fortunate or clever, in higher profits. We feel that upon 
mature reflection all general contractors should realize this legislation would put 
the whole construction industry on a more sound and businesslike fiscal basis 
the basis of a sensibly calculated risk rather than a gamble. Certainly they well 
realize this after observing 8. 848 in operation. Few department stores, for ex- 
ample, would wish to go back to a system of individual bargaining with their 
customers, universal less than 80 years ago. 
Testimony of John C. Hays (pp. 220-237 

It seems hardly necessary, but nevertheless we should like to expressly correct 


for the record the inference in Mr. Hays’ testimony (R. 224, 225, 227), that this 
bill in any respect limits or prevents any general contractor or mechanical specialty 
contractor from engaging in business regardless of his prior experience. In re- 
ferring to sections 2 (a) and 5 (4), Mr. Hays passes over the obvious fact that these 
sections refer only to Federal Government cost-plus-fixed-fee contracts. Cer- 
tainly there is no conceivable objection to the Federal Government determining 
that no Federal Government construction contract will be awarded to a contractor 
on a cost-plus-fixed-fee basis when he is not qualified by experience to perform the 
same. It is pertinent to note here that no other witness for the Associated General 
Contractors of America, Ine., has objected to the machinery provided in section 
2 of the bill, and their representatives have, on the contrary, previously expressed 
approval of this cost-plus contracting procedure now adopted in practice by the 
Defense Department, General Services Administration, and several other agencies. 

Mr. Hays refers to purported offers of the Associated General Contractors of 
America, Ine., to the National Electrical Contractors Association to eliminate the 
admitted evil of bid shopping by cooperation. It doesn’t seem necessary to again 
go into the material in Mr. Geary’s testimony showing that no private cooperation 
could be effective as to bid shopping on Federal construction, but we would like 
to append for the record a full copy of the correspondence between the National 
Electrical Contractors Association and the Associated General Contractors of 
America, Inc., on this subject in the fall of 1952 An examination of this cor- 
respondence show that despite repeated requests of the National Electrical Con- 
tractors Association, and while the Associated General Contractors of America, 
Inc., recognized that industry cooperation as such could not be effective on Federal 
work, the Associated General Contractors of America, Inc., never offered anv 
definite plan designed to eliminate bid shopping and to implement their own code 
of ethics, but simply wrote letters discussing cooperation with no program what- 
ever. 

Mr. Hays cites a number of Supreme Court cases whose relevance we are unable 
to understand but he neglects to cite such cases as Fashion Originators Guild of 
America, Inc. v. Federal Trade Commission, 312 U.S. 457, or refer to recent con- 
sent decrees taken by the Department of Justice, such as U. S. v. Reno Merchant 
Plumbing and Heating Contractors, Inc. (D. C. Nev., November 17, 1952), which 
clearly show that there is no legal means of ending bid shopping by private sanc- 
tions, punishments, or restrictions against the individual companies which engage 
in bid shopping. 
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Testimony of Robert A. Moyer (pp. 238-254) 

Mr. Moyer referred to the fact that Government contracts or invitations to bid 
occasionally contained one or more alternates and asserted that this fact made 
the proposed legislation unworkable (R. 239-241). He cited instances of two 
bids in which there were several alternates, each affecting the mechanical sub- 
contract prices. It is true the whole matter of alternates makes bidding more com- 
plex but this is not aggravated at all by the requirements of the bill. The obvious 
and simple way to handle alternates under 8. 848 is for the general contractor to- 
list, for example, Subcontractor X for alternate No. 1; Subcontractor Y for alter- 
nate No. 2, etc. 

Testimony of E. D. Hoekstra (pp. 255-273) 

Mr. Hoekstra made the statement that the purpose of S. 848 was to enforce 
subcontracting (R. 261). Of course, S. 848 has no purpose or effect of enforcing 
subcontracting except on Federal cost-plus-fixed-fee projects where the prime 
contractor is unqualified to perform mechanical specialty work. Mr. Hoekstra 
represents the National Constructors Association, all of whose membership 
numbering approximately one dozen, are integrated contractors, themselves 
normally performing mechanical specialty work. It certainly does not seem 
that there is any intent or purpose in 8. 848 to compel subcontracting on cost- 
plus-fixed-fee jobs where the prime contractor is an integrated contractor capable 
and experienced in mechanical specialty work. On the contrary, such integrated 
contractors clearly appeared to be within the definition contained in section 6 (4 

If the committee believes there is any substance to Mr. Hoekstra’s suggestion 
that the wording of the definition might cause difficulty in this respect, we would 
respectfully suggest that this question could be obviated by using the words 
“who himself customarily performs mechanical specialty work,” in place of the 
words ‘‘who customarily performs himself and does not subcontract mechanical 
specialty work’’ in section 5 (4). The essential meaning appears to be the same 
and yet the fears of the integrated contractors would be eliminated. 

Respectfully yours, 
WeAVER & GLASSIX, 
By Henry H. Guassif£ 


NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION, 
November 17, 1958. 
Mr. ArrHur 8. Horner, 
President, Associated General Contractors of America, Inc., 
Munsey Building, Washington, D. C. 


Dear Mr. Horner: We are writing you pursuant to your suggestion made at 
the end of the Washington conference held on November 11 between a committee 
representing the National Electrical Contractors Association and a committee 
representing the Associated General Contractors of America. 

To state our position and understanding clearly it is necessary to make a résumé 
of the discussions on November 11. 

We were gratified to find a large area in which the representatives of the two 
associations expressed the same overall objectives, that is— 

1. Both committees agreed that bid shopping and bid peddling by either 
general contractors or mechanical specialty contractors after the award of 
the general contract are unfair trade practices contrary to the best interests 
of the construction industry and the public and should be eliminated. This 
objective and understanding is consistent with the code of ethics of the AGC 
as well as the trade practice rules relating to the electrical contracting 
industry. 

2. Both committees agreed that it is wasteful of public funds and unsound 
practice for prime construction contractors with cost-plus-fixed-fee construc- 
tion contracts to undertake the performance of mechanical specialty work 
involved in such cost-plus-fixed-fee contracts unless the prime contractor has 
a prior established successful performance record in such specialty work. 

3. The NECA committee accepted as economically sound and fair the 
AGC theory of undivided responsibility, which calls upon the owner to award 
one general contract for the construction of a project, provided that the 
owner makes adequate provision for the subletting of the mechanical specialty 
work on a fair basis. 

The NECA committee made a proposal to accomplish in a large measure the 
objectives agreed upon. The NECA committee suggested the joint promotion of 
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a plan to induce the customers of the construction industry to adopt the use of fair 
bidding practice procedures on their construction contract awards. To approach 
the largest customer first, they requested the AGC to join with NECA and other 
national associations of mechanical specialty contractors in drafting and recom- 
mending to Congress mutually satisfactory legislation requiring Federal construct- 
ing agencies to observe contracting procedures and policies designed to prevent 
bid shopping and bid peddling in connection with lump-sum contracts and to 
prevent wasteful and monopolistic practices in connection with cost-plus-fixed-fee 
contracts. 

The AGC committee rejected the NECA committee proposal for joint promo- 
tion of mutually satisfactory Federal legislation but admitted that it had no 
proposal to accomplish the agreed objectives for the elimination of these unfair 
trade practices with regard to the area of Federal construction. In this connec- 
tion the AGC committee contended that the advocacy of legislation represented 
a request for Government interference with the conduct of private industry, 
whereas the NECA committee stated that such legislation represented merely a 
request for the Federal Government, as owner, to establish contracting policies to 
be observed by the Government agencies as customers for the services of the 
construction industry. 

Finally, the AGC committee, after conceding that they had no solution to 
propose with respect to Federal work, suggested that NECA join with AGC in the 
establishment of a joint committee to study ways and means of accomplishing the 
joint objectives expressed on private work where governmental contracts are not 
involved. In making this suggestion for the establishment of a joint committee, 
the AGC committee pointed out the large area of construction work in which no 
Federal contracting procedure legislation could be effective and, further, that on 
private work, where contracts and subcontracts were normally let within a 
localized geographical area, there might be more possibility of achieving results 
through activities of local committees and local public opinion. 

The NECA committee agreed to take under advisement the request of the AGC 
for the establishment of a joint committee to study ways and means of eliminating 
the unfair and uneconomical practices above mentioned on nongovernmental 
contracts. 

Since the November 11 conference, we have given careful consideration to the 
possibility of constructive progress toward the accomplishment of our objectives 
on nongovernmental construction through the medium of a continuing joint AGC- 
NECA committee, as proposed by the AGC committee. Before outlining our 
position on this proposal, we would like to state certain factors which were 
necessarily taken into consideration in our deliberations: 

1. The AGC has very recently published a pamphlet entitled “Just and Har- 
monious Relationships in the Construction Industry,’’ which pamphlet, according 
to the fivleaf thereof, was authorized by the governing and advisory boards of 
the AGC at the midyear meeting held at White Sulphur Springs September 8-10, 
1952. This pamphlet asserts that: “In many sections of the country there is 
currently an unrest between general contractors and specialty contractors in the 
award of subcontracts.”’ It further states that: ‘“‘General contractors clearly 
recognize the importance of mechanical and specialty work in the completion of 
a project,”’ and, moreover, reaffirms the principles of the AGC code of ethical 
conduct with regard to fair dealing with specialty subcontractors. This pam- 
phlet, however, explicitly takes the position that bid depositories for bids of spe- 
cialty contractors or the naming of specialty contractors in the general con- 
tractors’ bid are undesirable. At the meeting of the committees on November 
11 the AGC committee left no doubt that this position would be their fixed policy 
and, accordingly, indicated that they would eliminate from consideration by any 
joint committee all plans of which we have any knowledge which could actually 
accomplish our mutual objectives with regard to bid shopping and bid peddling. 

2. It is difficult indeed for us to understand the refusal of the AGC to support 
legislation which would implement AGC’s own code of ethical conduct with 
respect to the business of one important customer, the Federal Government. We 
feel that it would be an indication of the sincerity of AGC if it were to join with 
us in a plan to accomplish these objectives with respect to Federal Government 
construction. 

3. The NECA believes that the elimination or reduction of the admitted evils 
existing in connection with the award of specialty subcontracts on Federal work 
would tend to accomplish our objectives on nongovernmental work. The AGC 
has not submitted and apparently does not intend to submit any substitute for 
the NECA proposal but merely suggests the establishment of a continuing joint 
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committee to cooperate. NECA wants to cooperate, but realizes there is no magic 
in the word itself. It believes there must be a plan upon which to cooperate, or 
the existence of a joint committee which has no plan would become merely a delay- 
ing device which might be used to create the impression that NECA believes there 
is some appropriate substitute for legislation insofar as Federal work is concerned. 

1. The manpower and expense which is involved in bringing together frequently 
a geographically representative committee is a matter of some importance to 
NECA 

5. The attitude of the other national associations of mechanical specialty 
contractors toward any cooperative plans which might be considered is important 
to NECA and none could be entered into without prior discussion with them. 

We regret to have to advise you that in view of the existence of these unfav- 
orable factors it has been decided that NECA will not participate in the establish- 
ment of @ continuing joint AGC-NECA committee at this time, but instead 
recommends that a continuing contact be maintained through our respective 
administrative officers at Washington so that if and when the AGC develops any 
cooperative plan forthe solution of any of the construction industry’s problems, 
such plan may be reviewed, referred to the appropriate NECA committee, and, 
if any substantial results appear possible, arrangements made for a joint com- 
mittee meeting 

Very truly yours, 
D. B. Ciayton, Sr., President. 


NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION, 
November 26, 1952. 
Mr. Artruur 8. HorNER, 
President, Associated General Contractors of America, Inc. 
Munsey Building, Washington 4, D. C. 


Dear Mr. Horner: This will acknowledge receipt of your letter of November 
18 which has been given careful consideration. 

The difference between the positions of our respective organizations is perfectly 
clear and does not reflect any unwillingness on our part to cooperate in any pro- 
gram designed to eliminate bid shopping and bid peddling and abuses in connection 
with the letting of cost-plus-fixed-fee construction contracts. 

Your association professes to be in complete agreement with ours that the 
elimination of these evils is desirable and in the best interest of the customers of 


our industry. We have a definite program designed to cure these evils. You 
do not agree with this program but you do not offer any practicable program in 
its place. Instead you suggest that we arrange a series of conferences to discuss 


these problems. 

There is nothing new about these problems and both have been fully discussed 
for many years. We cannot afford to substitute conversation for an active 
program. 

Our program is to approach the customers of the industry and make every 
effort to have them adopt sound bidding and awarding procedure which will 
eliminate these unfair practices. Certain customers—namely, the Federal Govern- 
ment and other public bodies—ean adopt such procedure only by legislation and, 
indeed, their present bidding and awarding procedure is covered by le -gislation. 
With this class of customer we are simply asking that they amend their present 
practice to bring about the elimination of these unfair trade practices and this, 
of course, requires legislation. 

We appreciate that the Federal Government is only one customer of the in- 
dustry, although it is the largest single one. It is our feeling that it is entirely 
suitable for the Federal Government to regulate its own buying procedure as, in 
fact, it does today. We are urging only that the present procedure be corrected 
to avoid those practices which both of our associations recognize as undesirable. 
We do not think we are being unreasonable in asking that bidding procedures 
give some protection to the subcontractor who submits the lowest acceptable 
subbid. After all, present prodecures give complete protection to the general 
contractor who submits the low general bid. This is a protection we do not 
believe he would voluntarily relinquish. 

We note your conviction ‘‘that even if the Federal legislation which your group 
seeks were enacted it would not stop the practices of some electrical and general 
contractors of which.you complain.” It is, of course, true that there are some 
people who violate the laws and no legislation is 100 percent proof against this. 
However, we feel that the percentage of lawbreakers in the contracting industries 
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is not unduly high and for this reason we cannot share your belief that if the 
legislation is passed many contractors, either general or electrical, will fail to 
abide by it. 

We would be very happy if you would join us in this construetive approach to 
this problem which up to now you have been unwilling to do 

You are doubtless aware that your association officially is taking the position 
that it will not consider any solution involving: (a) separation of contracts, (6 
naming of subcontractors, (c) bid depositories. This exeludes.the only practicable 
efforts which have ever been made to eliminate these practices. In view of your 
negative attitude on the only known solutions we feel it entirely reasonable to 
insist that before embarking upon a cooperative venture with you we should be 
furnished, in some detail, information as to just what bidding and award procedure 
you would recommend as a solution. 

In conclusion, I wish to advise again that we are perfectly willing to cooperate 
with you in the areas indicated in this letter on any joint program that offers any 
possibility of success but we cannot afford to waste our manpower and time in 
futile committee meetings. However, if at any time you will submit to our 
national headquarters office some specific program which indicates a possibility 
of successfully curing the evils of which we both complain, we shall be most happy 
to consider it. 

Very truly yours, 
D. B. Ciayton, Sr., President. 


FELMLEY-DICKERSON Co., 


Bloomington, ill., April 13, 1953. 
Mr. Georce Roscoe, 


National Electrical Contractors Association, Inc., 
Washington, D. C. 

Dear Srr: Reference is made to the work your organization is doing on legis- 
lation to promote the control of subcontract work on Federal contracts. 

Please be advised that we are in accord with your program, and believe that 
it will keep the industry in better balance insofar as subcontracts are concerned. 

Yours very truly, 
FELMLEY-DickERSON Co., 
By R. C. Dickerson. 


STATEMENT OF ERNEST G. KRAMM, MANAGER, ON BEHALF OF THE MEMBERSHIP 
oF NORTHERN CALIFORNIA CHAPTER OF THE NATIONAL ELECTRICAL Con- 
TRACTORS ASSOCIATION, CONCERNING THE FEDERAL CONSTRUCTION CoN- 
TRACT (S. 848) 


A. Name of association: Northern California Chapter of. National Electrical 
Contractors Association, Inc., Oakland, Calif. 

B. Area of chapter jurisdiction: Counties of Alameda, Contra Costa, Solano, 
Napa, Monterey, Santa Cruz, San Benito, Santa Clara, Sonoma, Lake, Humboldt, 
and Mendocino. 

C. Membership of chapter: See attached list. 

D. The practices of bid shopping and bid peddling continued without evidence 
of improvement during the last year. In some areas, bid shopping and bid 
peddling are both so prevalent on the part of certain generals and certain subs 
that the practice is being followed by several subcontractors of giving as many 
as 4 or 5 different bids to different general contractors in anticipation of bid 
peddling or bid shopping. 

E. Neither the general contractors nor the specialty contractors have made 
any attempt within our area to correct these evils through ‘industry coopera- 
tion.’”’ Electrical contractors are not aware of any effective efforts made by 
general contractors toward improvement of ethics in the industry. 

F. The use of bid depositories by electrical contractors (operated in two trading 
areas, and independent of our association’s activities) is only partially effective 
in controlling the evils of bid peddling and bid shopping, inasmuch as bid depos- 
itory operations are entirely voluntary under our State laws and ineffective in 
all nonmetropolitan areas. 

G. The State of California for many years has had a subbidders listing law, 
under which the general contractor on public works jobs is required to list his 








186 FEDERAL CONSTRUCTION CONTRACT ACT 


subs on his bid, and if he is successful bidder to use the subs named. This has 
been effective in eliminating bid peddling and bid shopping after that point at 
which the general contractor’s bid is filed. 

H. Among the fair-bidding abuses during the last year was the multi-million- 
dollar dormitory construction job at Fort Ord project, Monterey County, on 
which Del Webb, Inc., was general contractor. There have been many other 
abuses but specialty contractors are seldom in a position where they can risk 
providing information damaging to general contractors with whom they may 
later wish to do business. 

I. As to cost-plus-fee abuses, within the last vear none have come to our atten- 
tion in the immediate area but members of our chapter who bid jobs in outside 
areas have been alarmed over the abusive practices which prevailed in the con- 
tracting of AEC work at Hanford, Wash. 

J. We strongly urge the Senate Judiciary Subcommittee on Monopoly to take 
favorable action on S. 848, which according to our analysis will in large measure 
correct the evils in question 





Tue AssociaTep GENERAL CONTRACTORS OF AMERICA, INE 
Washington, D. C., April 20, 1953 


Senator Wi LIAM LANGER, Chairman, Senate J udiciar “4 Committee 
Representative CHauncry W {geD, Chairman, House Judiciary Committee. 
The Capitol, Washington, D. C 


GENTLEMEN: On behalf of the more than 6,200 member firms of The Associated 
General Contractors of America I wish to summarize the reasons for their united 
opposition to the ‘‘Federal Construction Contract Act of 1953’, proposed in 8. 
848, H. R. 515, H. R. 1051, H. R. 1066, H. R. 1520, and H. R. 1825, and the 
reasons why it is their sincere and honest belief that the legislation is contrary to 
the best interests of the Government and the public. 

1. The legislation would tend to increase the cost of Federal public works 
construction; tend to limit competition for subcontracts; and tend to increase 
the administrative responsibilities and costs of the Government without any 
benefits to Federal agencies. 

2. The legislation would not accomplish its alleged purpose of curing improper 
industry practices engaged in by a few general and mechanical specialty subcon- 
tractors; would handicap smaller and growing subcontractors; and it would be 
impossible in many cases for general contractors to comply with its provisions. 

3. There are serious doubts that the legislation, which is discriminatory against 
general contractors, is constitutional 

1. The legislation would constitute government, regulation of industry practices 
and business relationships, problems of which should be solved within the 
industry 


Members of the association believe that the best interests of the public, and of 
each segment of the construction industry, will be served when groups within 
the industry use their ingenuity and their knowledge of the industry to solve its 
problems in a fair, equitable, and unselfish manner. The association has taken 


action in good faith to bring 
continue to do so 


Therefore, we a 


about such a solution of industry problems, and will 





that your committee make an unfavorable report on the 








legislation, and that this letter be made a part of the record of the committee 
hearings 
Sincerely yours, 
H. E. FOREMAN, 
Managing Director 
INTBRNATIONAL UNION OF OPERATING ENGINEERS, 
Washington, D. C., April 20, 1953. 
te S. 848. 


Hon. Witit1Am LANGER, 
Chairman, Senate Judiciary Commitiee, 
Senate Office Building, Washington, D. C. 
Dear Senator Lancer: The International Union of Operating Engineers 
wishes to state that it is opposed to the above bill on the grounds that it adds to 
construction costs, is discriminatory legislation, adds to the legal responsibilities 
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and administrative cost of the Government, curtails competition, and makes for 
divided responsibility, which would curtail the efficient operation of contractors. 

Furthermore, the implication left by the testimony of two international unions 
affiliated with the American Federation of Labor was that at least a majority of 
American Federation of Labor unions were in favor of this bill. The International 
Union of Operating Engineers does not subscribe to the position taken by the 
other two international unions. 

Verty truly vours, 
Wma. E. MALoNEy, 
General President 





NASHVILLE, TENN., March 28, 1953. 


Re 8S. 848, providing general contractors must name subcontractors and their 
prices in bids. 
Senator Estes KEFrAUVER 
Senate Office Building, Washington, D. C 

DeEaR SENATOR KEFAUVER: I represent the Nashville chapter of the Associated 
General Contractors of America whose membership voted at the last meeting to 
oppose 8. 848 and requested me to write you setting forth some of their reasons. 

As you know a similar bill (S. 2907) was introduced in the last Congress and 
hearings were held thereon by a subcommittee of the Senate Judiciary Committee 
at which several representatives of the Associated General Contractors of America 
spoke in opposition thereto. As I understand it there was no action by the Senate 
on this bill and now 38. 848 with practically the same provisions has been intro- 
duced requiring that no lump sum or cost-plus-fixed-fee contract on Government 
work may be awarded to a general contractor unless he names the subcontractors 
and their prices in his bid 

It seems that the National Electrical Contractor’s Association and the National 
Association of Master Plumbers are the prime movers behind these bills in Congress 
and in many State legislatures. The general contractors of Tennessee have just 
finished a hard but successful fight against a similar bill (S. 236) in the Tennessee 
General Assembly, and as you may have heard Senate bill 236, which contains 
almost identical provisions, applying to State construction contracts, after hearings 
and much debate was defeated in the Senate by a vote of 22 to 8 last week, which 
indicates strong opposition from the people of Tennessee as well as from the 
construction industry itself where the general contractors, architects, and many 
subcontractors expressed strong opposition to this bill 

The State purchasing agent was also against this bill because it would impose 
heavy administrative burdens on the State without corresponding benefits. 
Many of the reasons given by the State purchasing agent were similar to the 
reasons for opposing 8. 2907 by Mr. W. A. Reynolds, Commissioner of Public 
Buildings, in his testimony before the Senate Judiciary Subcommittee on April 29, 
1952, in which he stated among other things: 

“‘While the bill, as drafted, would deprive the Government of benefits that would 
accrue to it from anticipated economies attained through competitive-buying 
practices that a contractor may have reflected in the preparation of the bid, the 
privileges of bid shopping would continue to be available, without restriction, 
to the subcontractors in their dealings with their suppliers, materialmen, and 
subcontractors.” 

We are sure you agree that every phase of every business cannot possibly be 
controlled and regulated by law. Neither Congress nor the State legislatures can 
legislate ethics and morals into people. This same type of legislation provided 
in 8. 848 was insisted upon by the same groups, namely, the National Electrical 
Contractor’s Association and the National Association of Master Plumbers during 
the NRA days and such regulations were finally set up under NRA but proved a 
failure, the results at that time showing such regulations were not workable. 

We believe you will agree that this type of legislation is not in the public interest, 
as the welfare of the people and the taxpayers does not require it. It is primarily 
for special interests—this small group of subcontractors who do not trust each 
other in their daily business relations and who cannot police their small segment 
of the construction industry and, therefore, want the Government to police it for 
them even at great additional cost to the Government and at the risk of upsetting 
the entire construction industry. It is admitted that the general contractor is 
confronted with a very complicated job when he attempts to prepare a bid on any 
project today whether it be for the Government or private enterprise. One of 
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his principal difficulties is that the subeontractors hoid back their bids as long as 
possible, being afraid their competitors will learn the amount of the subbid and 
make a lower bid to the general contractor. Consequently, the subcontractors 
as a rule do not submit written bids to the general contractor but telephone their 
bids to the general contractor less than an hour before the time the Government 
receives bids from the general contractor. This system results in the general 
contractor getting oral bids from subcontractors without anything in writing to 
prove it or a bid bond to guarantee it, and fréquently subcontractors take advant- 
age of this situation and insist that the general contractor misunderstood: the 
amount and the terms of the subcontractors’ oral bid. It can readily be seen 
that the general contractor does not have time to check each subcontractor’s bid 
in order to see if it is complete and is without exception. Consequently, the gen- 
eral contractor under such circumstances cannot with any degree of safety name 
any subcontractor and his price in the general contractor’s bid to the Government. 

Without going into more detail we again repeat that this is a complicated, de- 
tailed problem of the construction industry which must be solved by the industry 
itself and not by this type of legislation which is proposed by the aforesaid groups 
at each session of the Congress. 

The general contractors of Nashville, and of the State at large will greatly 
appreciate your opposing the enactment of S. 848 into law. 

With kindest personal regards, I am 

Sincerely yours, 


tonT. L. ALEXANDER. 


BuILDING CONTRACTORS AND Mason BUILDERS ASSOCIATION, 
New York, N. Y., April 21, 19538. 
Senator Wrii1AM LANGER, 
Senate Office Building, Washington, Dp. C. 

Dear Srr: This association of ninety general contractors of Greater New York 
has unanimously adopted a resolution opposing the proposed Federal Construction 
Contract Act of 1952—Senate Bill 8. 848—and similar House bills, requiring 
general contractors to name their proposed mechanical specialty subcontractors 
and the amounts of their proposals in bids for Federal public works projects. 

Our resolution also embodied the request that our opposition to this proposed 
legislation be communicated to the members of the committees considering these 
proposed bills. 

Our reasons for opposing these bills are many, including, but not limited to, the 
following brief statements: 

Costs of Federal construction would be increased 

Restrictions are placed on the freedom of contract. 

There is discrimination against general contractors. 

Competition is limited under these measures. 

Would hamper proper coordination and performance, and does not place re- 
sponsibility where it properly and rightfully belongs. 

Is an intrusion of legislation into histé¥ie aridproven* practices and ethics. 

For these, and numerous other reasons, we respectfully request your support 
in defeating these proposed bills. 

Yours very truly, 

C. M. SHANNAHAN, 
Director-Secretary. 


Foster & CREIGHTON Co., 
Nashville, Tenn., March 28, 19538 
Re S. 848, requiring general contractors bidding on Federal construction work to 
name subcontractors and their prices in bids. 
Senator Estes KEeFravuveERr, 
Senate Office Building, Washington, D. C. 

Dear Senator KerauverR’ In compliance with my statement to you when I 
saw you in Washington last week, I am writing to give you my reasons as a 
general contractor for opposing 8. 848. This bill is practically the same as 8. 2907 
which was in the 82d Congress on which hearings were held before a subcommittee 
of the Senate Judiciary Committee. 5S. 848 requires that no Government execu- 
tive agency shall award any lump sum or cost-plus-fixed-fee contract unless the 
names of the subcontractors who wili perform all mechanical specialty work and 
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nonmechanical work involved in the performance of the contract and the cost 
thereof is set forth in the written bid submitted by the general contractor. A 
maximum fine of $5,000 is provided for any violation of this act. 

While it is recited in the act that nothing contained therein shall be construed 
to create any privity of contract between the United States Government and 
any subcontractor, in effect.the subcontractor becomes a party to the contract 
between the Government and the general contractor and the Government be- 
comes an arbiter between the general contractor and the subcontractor. This is 
a radical departure from the present system of bidding where the general contrac- 
tor assumes full responsibility to the Government and makes bond guaranteeing 
to faithfully perform the contract and to pay for all labor and materials used on 
the job, and the subcontractors in turn are responsible to the general contractor 
who coordinates the work and sees that it is properly completed. Under this bill, 
however, the Government will be called upon to make innumerable decisions of 
a highly technical nature in the event differences arise between the general con- 
tractor and the subcontractor; and it is doubtful if Government agencies are 
prepared to assume such responsibilities, judging from the testimony of Mr. W. A 
Reynolds, Commissioner of Public Buildings, given before the Senate Judiciary 
Subcommittee relative to 8. 2907 on Apri: 29, 1952, a part of which I quote: 

“This bill is designed, as alleged by its sponsors, the National Electrical Con- 
tractors Association, Inc., the National Association of Master Plumbers, and the 
Heating, Piping and Air Conditioning Contractors National Association, Inc., to 
accomplish several main purposes, namely: 

“1. To prevent a general contractor from undertaking, at Government expense 
and without responsibility as to cost, mechanical specialty work under cost-plus- 
a-fixed-fee contracts; and 

“2. To effect savings to the Government under lump-sum contracts through 
the elimination of bid peddling and bid shopping practices in the construction 
industry. 

*‘General Services Administration has devoted considerable time and effort to 
an impartial and objective study of the bill. Several conferences have been held 
with the sponsors’ representatives and the material and data submitted by such 
representatives has been carefully reviewed and analyzed. 

“Our conclusions, however, fail to indicate any benefits that would accrue to 
the Government should the bill be enacted. Indeed, its general purport is objec- 
tionable for several reasons. 

“The bill would impose a heavy administrative burden upon construction 
contracting agencies without corresponding benefits by requiring administrative 
supervision over certain specified subcontracting operations of the prime con- 
tractor thereby relieving him of a portion of his managerial responsibility 

“Tt establishes rigid contracting procedures by means of legislation which are 
more properly the administrative responsibilities of the contracting agencies. 

“Tt is understood that the sponsors of the bill contend that its enactment would 
result in savings to the Government. On the contrary, it would appear that it 
will cost the Government more money in the long run as hereinafter indicated 

“The bill is discriminatory on two counts. In the first place, it singles out the 
mechanical and electrical trades to the exclusion of the other trades, the material 
men and the suppliers of both the prime and subcontractors 

“Tn the second place, it is legislation designed to regulate Federal construction 
contracts only. 

“The alleged abuses of bid peddling and bid shopping which its sponsors pur 
port the bill will correct, are not restricted to, Federal construction, but exist under 
private contracts as well. In this connection, it should be mientioned that, except 
only in 5 years of the 25-year period, 1925 to 1949, inclusive, the dollar volume of 
private new construction exceeded Federal construction often by ninefold. 

“While the bill, as drafted, would deprive the Government of benefits that 
would accrue to it from anticipated economies attained through competitive buy- 
ing practices that a contractor may have reflected in the preparation of the bid, 
the privileges of bid shopping would continue to be available, without restriction 
to the subcontractors in their dealings with their suppliers, material men, and 
sub-subcontractors.”’ 

We would like to point out that it is likely that complaints and investigations 
made by disappointed subcontractors would arise after nearly every letting, 
resulting in expensive delays and probably litigation. Submitting a lump-sum 
bid on the modern building or Government project is a complicated and tedious 
task. As soon as a general contractor receives plans and specifications under 
the system now in effect, he decides which parts of the work he will do himself 
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and estimates their cost, while at the same time he notifies a large number of 
subcontractors what parts of the work he will subcontract and requests bids 
thereon. However, the subcontractor does not give the general contractor a 
bid several days before the closing time but practically all subcontractors hold 
back their bids until the last possible minute, as they do not trust their fellow 
subcontractors and are afraid they will in some manner ascertain the amount of 
their bid and cut under it; and, therefore, they usually have their bid “telephoned’’ 
into the general contractor’s office 30 minutes to an hour before the closing time. 
The result is that the general contractor does not have the time then to go into 
the details of the work proposed for each subcontract to ascertain if the bid is 
complete and only goes to this great trouble and expense if he is actually awarded 
the contract. Probably three-fourths of subcontractor’s bids are not in writing 
and are not accompanied by bid bond and, consequently, if a subcontractor 
desires to back out there is nothing binding upon him. 

To arrive ahead of the closing date at conclusions with each subcontractor as 
to his price and the detailed scope of the work undertaken by the subcontractor 
would require several days of negotiation prior to the closing date and would 
add tremendously to the cost of bidding which would of necessity have to be 
reflected in the bids of the general contractor, thereby raising the cost of the 
construction work to the Government. 

It is our considered opinion that if this bill becomes the law it will cause con- 
fusion as to responsibility on Federal construction work and will add materially 
to the cost thereof. 

This is a matter of ethics in the construction industry which must be solved 
by industry itself and cannot be solved by legislation of any kind. You might 
be interested to know the Tennessee State Senate took this view of this type of 
legislation when on March 17, 1953, it tabled by a vote of 22 to 8 senate bill No. 
236 which had the same provisions except that it applied to the state instead of 
the Federal Government. 

Therefore, we respectfully request that you use your influence to defeat Senate 
bill No. 848 as it is not in the public interest. 

Sincerely yours, 
W. F. Creicaton, Jr. 


LEGISLATURE OF THE STATE OF IDAHO, 32D SESSION, IN THE HOUSE OF 
REPRESENTATIVES 


H. B. No. 105 
(By Heikkila and Wickberg) 


AN ACT Amending chapter 23 of title 67, Idaho Code, by adding a new section to be designated as 67-2310 
Idaho Code, requiring the naming of Subcontractors under contracts or public works requiring plumbing» 
heating, air-conditioning, or electrical work; and declaring an emergency 


Be it enacted by the Legislature of the State of Idaho: 


Section 1. That chapter 23 of title 67, Idaho Code, be and the same hereby is 
amended by adding a new section immediately following section 67-2309, Idaho 
Code, and to be numbered section 67-2310, Idaho Code, and to read as follows: 

67-2310. Hereafter, before the State of Idaho, the separate counties, cities 
town, villages, or school districts within the State of Idaho shall let contracts for 
the construction, alteration, or repair of any and all buildings, improvements, or 
public works, and such construction, alteration, or repair requires plumbing, 
heating, and air-conditioning work, or electrical work, the general contractor shall 
be required to include in his bid the name, or names and address, or addresses, of 
the subcontractors who shall, in the event the contractor secures the contract, 
subeontract the plumbing, heating, and air-conditioning work, and electrical work 
under the general contract: Provided, however, That this act shall not apply to the 
construction, alteration, or repair of public buildings under the jurisdiction of the 
board of regents of the University of Idaho; further that this act shall have no 
application to the preparation and submission of plans and specifications pursuant 
io section 50-1105, Idaho Code 

Sec. 2. EMERGENCY. {n emergency existing therefore, which emergency is 
hereby declared to exist, this act shall be in full foree and effect upon its passage 
and approval 
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UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
April 20, 1953 
Hon. Witu1aM LANGER, 
Chairman, Senate Committee on the Judiciary, 
Washington, D. C. 


My Dear Mr. CHAIRMAN: It has come to my attention that a hearing was 


nA A PIR I oe a a 


' held on April 14, 1953, by the standing Subcommittee on Antitrust and Monopoly 
Legi-lation on the bill 8. 848, to prescribe policy and procedure in connection with 
b construction contracts made by executive agencies, and for other purpo es. 

4 In this connection, the H. K. Ferguson Co. of Henderson, Nev., has sent me a 


copy of a resolution adopted by the executive committee of the National Con- 
structors Association on March 12, 1953, with respect to the bill 8S. 848, and a 
memorandum of the same association, with respect to the bill. I am forwarding 
these to you with this letter; and I respectfully request that if they have not been 
incorporated already in the hearing record on 8. 848, they may be included in that 
record before it is closed and sent to the printer. 
Kindest regards. 
j Sincerely, 


& 


Pat McCaRRAN. 


RESOLUTION ADOPTED BY FXECUTIVE COMMITTEE OF THE NATIONAL 
ConstTrRuctToRS ASSOCIATION, Maren 12, 1953 


The National Constructors Association has studied provisions of Senate bill 

S. 848, a proposed Federal Construction Contract Act of 1953, and believes 

1. That the bill, if enacted, would inerease the cost of Government con- 
struction by imposing unnecessary added restrictions and controls upon 
contractors, by depriving contractors of the freedom of action necessary to 
efficient job operations, and by adding extensive new responsibilities to 
Government officials in their administration of construction contracts. 

2. That the bill, if enacted, would be the first step toward requiring the 
subcontracting of all so-called specialty work on all Government construc- 
tion with all of its attendant evils, including pyramiding of fees and over- 
head costs and loss of efficiency through lack of close integration and co- 
ordination of operations on construction jobs. 

3. That the bill, if enacted, would serve only the special interests of spe- 
cialty contractor groups, thereby tending to give such groups, in effect, a 
vested, monopolistic position in Government construction work. 

1+. That the bill, if enacted, would unwisely grant wide discretionary 
authority to each Government contracting agency to determine technical 

a qualifications of lump-sum contractors, thereby impairing the advantages to 
the Government of competitive lump sum bidding and opening the door to 
a multiplicity of claims by unsuccessful bidders. 

The National Constructors Association therefore believes that Senate bill S. 848 
¢ is unwise and unnecessary and should not be enacted 


x 


